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1. Next year, the 30th of June 2015, the Norwegian Supreme Court will be 

celebrating its bicentennial anniversary. The chief justice and the six 

justices appointed to become the first members of the Court 200 years 

ago were educated at the University of Copenhagen in Denmark. The law 

faculty was highly influenced by continental legal traditions and trends, 

among them the refreshing European ideas of rationality and reason 

that characterised what is today referred to as the Age of Enlightenment. It 

may well be assumed that the first Norwegian Supreme Court justices 

had a truly European mind-set.  

 

2. Norwegian Supreme Court justices have since then continuously kept 

on looking abroad for inspiration, through reading, personal contact 

with other justices, seminars and exchange-programs. Today’s 

information-technology opens up the legal universe in an 

unprecedented scale, facilitating easy and immediate access to legal 

material from all over the world, streamed hearings on web-TV and 

handing down of judgments via YouTube. This is, by the way, a 

reminder of the vital linkage between access to information and legal 

development, and furthermore between transparency and the rule of law. 
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3. The enthusiasm towards international legal material has varied from 

one époque to another. And not all justices have been equally 

passionate – perhaps due to linguistic limitations, lack of professional 

curiosity, fear of the unknown, a feeling that looking elsewhere 

represents some sort of disloyalty, or even the most dangerous 

perception that our own system is already optimised. But I believe it is 

fair to say that as a general depiction, the Norwegian Supreme Court 

has always held both foreign and international legal material as a 

valuable, and to some extent necessary, supplement. Traces might be 

seen all over the Court’s case law, inter alia in important elements of 

private law, procedural law, administrative law and criminal law.  

 

4. One particularly striking line of development starts with the ground-

breaking judgment of Grev Wedel Jarlsberg v. Marinedepartementet from 

1866, where the Supreme Court for the first time publicly – and 

without any particular references in the Constitution – declared that the 

Court would not apply any law found to be in conflict with the 

Constitution. The judgment established the Norwegian Supreme Court 

to be the first constitutional court apart from the US Supreme Court. It 

has been characterised as a major breakthrough for Nordic and 

European judicial formation.  

 
5. My point here is, however, that the Norwegian Supreme Court’s 

motivation for its approach is amazingly parallel to that given by the US 

Supreme Court some 60 years previously, in the landmark case of 

Marbury v. Madison from 1803. The Supreme Court made no explicit 

reference to Marbury v. Madison. But it is beyond doubt that at least 

some of the justices were familiar with it.  

 

6. More that 100 years later – in the Kløfta-case from 1976 (cited in Rt. 

1976 page 1) – the Norwegian Supreme Court once again relied heavily 

on case law from the US Supreme Court on constitutional review, this 

time by transplanting the doctrine of the preferred position principle – 

developed by the US Supreme Court from the late 1930’s onwards – 
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into Norwegian constitutional review. The doctrine has been referred 

to as recently as in a plenary judgment from 2010 (cited in Rt. 2010 

page 143 – rederiskatt – paragraph 138).  

 

7. As to International law in the stricter sense, the doctrinal starting point in 

Norwegian law has been that of dualism – an approach that fits well 

with the idea of the sovereignty of Parliament. The division between 

domestic and International law has, however, never been watertight: 

The legal literature and the Supreme Court’s case law have always 

recognised the presumption that Norwegian domestic law is in 

accordance with customary International law. Later, the presumption’s 

scope has gradually, and quietly, been enlarged by the Supreme Court, 

so that it today even encompasses treaty-based International law. The 

effect of the presumption-principle is that Norwegian law, as far as 

possible, shall be interpreted and applied in accordance with International law, 

thereby avoiding conflicts (for illustrations, see the cases cited in Rt. 

1997 page 580, Rt. 1997 page 1019, Rt. 2000 page 1811 – Finanger I – 

and Rt. 2007 page 234). 

 

8. Moreover, modern Norwegian legislation is permeated with references 

to International law, prescribing that the latter shall prevail, so that the 

other provisions of that piece of domestic legislation have priority after 

International law. Such provisions – often referred to as provisions of 

sector-monism – are found, inter alia in the Criminal code Article 1, second 

paragraph, the Criminal procedure code Article 4 and the Civil 

procedure code Article 1-2.  

 

9. As to the EEA Agreement, the main part is incorporated into 

Norwegian law according to Article 1 of the code on the EEA 

Agreement. In addition, according to Article 2 in the same code, any 

law-provision aiming at fulfilling Norway’s obligations under the EEA 

Agreement shall prevail. However, an act of implementation is necessary. 

In contrast to the European Union, there will be no direct effect of 

secondary EEA-law in the domestic legal order of Norway. 
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10. Nevertheless, as the EFTA Court held in case E-9/97 Sveinbjörnsdottir v. 

Iceland, an EEA-state can be held liable for not implementing EEA-law, 

according to the same conditions as an EU-state would have been 

under EU-law. The Norwegian Supreme Court has agreed with the 

EFTA Court that such a liability is part of the EEA Agreement and 

that it shall, according to Article 1 of the code on the EEA Agreement, 

be enforced by Norwegian courts (see in particular the cases cited in 

Rt. 2005 page 1635 – Finanger II – and Rt. 2012 page 1793). 

 

11. When it comes to international human rights, Article 110 c of the 

Norwegian Constitution as amended in 1994, said that all governmental 

bodies should respect and secure human rights, and that the provisions 

as to the implementation of human rights treaties should be prescribed 

for by parliamentary legislation. An imperative step in this regard was 

taken when the Norwegian Parliament in May 1999 adopted the 

Human Rights act, thereby giving certain conventions the position of 

Norwegian statutory law. These are: 

 

 The European Convention on Human Rights (1950)  

 The UN Covenant on Civil and Political Rights (1966)  

 The UN Covenant on Economic, Social and Cultural Rights (1966)  

 The UN Convention on the elimination of all forms of 

discrimination against women (1979)  

 The UN Convention on the Rights of the Child (1989) 

 

Article 3 of the Human Rights act establishes that if there is a conflict 

between a provision in one of the enumerated conventions and any 

statutory provision adopted by Parliament or any other domestic law, 

the treaty-provision shall prevail. Hence, the conventions acquired by 

the Human Rights act a sort of semi-constitutional status in Norwegian 

law. 
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12. In May 2014 the Norwegian Constitution went through a considerable 

modernisation as to the protection of human rights. Numerous of the 

classic civil and political rights as prescribed by the major human rights 

conventions where taken in, in addition to certain economic, social and 

cultural rights and the core rights of the child as prescribed in the UN 

Convention on the rights of the child. Although these rights now have 

acquired a domestic constitutional basis, there can – to my mind – be 

no doubt that these new provisions ought to, and will be, interpreted 

an applied in the light of their international origin. In any case, the 

constitutional reform in 2014 may facilitate a boost for a contemporary 

Norwegian constitutionalism. 

 

13. As part of the constitutional reform in May 2014, the Parliament 

decided to replace the before mentioned Article 110 c with a new 

Article 92, aiming at strengthening the position of convention-based 

human rights. The new Article 92 simply states that all governmental 

bodies shall respect and secure the rights and freedoms stemming from 

any international human rights convention to which Norway is a party. 

Hence, the supremacy of human rights conventions and the Supreme 

Court’s duties as to safeguarding international human rights now have 

a clear-cut constitutional foundation. 

 

14. As to the State’s liability before Norwegian courts for any breach of its 

duty to respect and secure human rights, there is no universal provision 

in Norwegian law or in the Constitution. However, in accordance with 

general principles of international human rights law, a State can be held 

liable for breaches. And according to the principle of subsidiarity, there 

is undoubtedly a clear preference for a system whereby an individual 

claiming to be the victim of a violation can achieve reparation already 

before the domestic courts, making a complaint to international 

supervisory bodies superfluous. Article 92 of the Constitution strongly 

supports that the courts should establish liability for the State, and a 

duty to pay compensation, based directly on the fact that a breach has 

been established. Moreover, Supreme Court case law confirms that the 
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State can be held liable both for the State’s own breaches, and for the 

lack of protection against breaches carried out by other private parties 

(as to the latter, see in particular the case cited in Rt. 2013 page 588). 

 

15. The acceptance of rights towards the State and the government is a 

cornerstone in the concept of the rule of law. However, the other side 

of the coin is the individual’s duties towards his fellows and the society 

taken as a whole. What is the Norwegian Supreme Court’s approach to 

International law as an immediate basis for individual responsibility? 

 

16. We know that according to Article 7 in the European Convention on 

Human Rights, even International law may serve as a sufficient legal 

basis for penal responsibility, in accordance with established 

international practice since the Nuremberg tribunal after World War II. 

However Article 96 of the Norwegian Constitution says that criminal 

responsibility can only be established if the charged person has acted in 

breach of a law prescribing that such breach can be punished. And by 

that notion of “law”, Article 96 refers to Norwegian legislation. 

International penal law cannot as such be applied directly by Norwegian 

courts. In a plenary judgement from 2010 (cited in Rt. 2010 page 445) 

the Supreme Court emphasised that the development in International 

law, and Norway’s interest in assisting international criminal courts, 

cannot undermine this fundamental requirement that a criminal 

conviction by a Norwegian court must have an authority in Norwegian 

legislation.  

 

17. As for private parties’ civil liability towards other private parties for 

breaches of International law, the legal situation in Norway is 

somewhat unsettled. In one case from 2011 (cited in Rt. 2011 page 

769) the Supreme Court took the UN Convention on the Rights of the 

Child into consideration when assessing the compensation to a little 

boy that had been fatally hurt by his father. With reference to article 19 

of the Convention and to General comment No. 13 from UN Committee 

for the protection of the rights of the child, the Supreme Court held 
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that the amount awarded should mirror the parent’s particular 

responsibility, and the child’s special need for protection against 

maltreatment. 

 

18. The Supreme Court’s recent case law indicates that liability for private 

individuals based more or less directly on a human rights convention 

can be tangible, inter alia in cases of invasion of another individual’s 

privacy, if there are no other effective sanctions at hand – typically 

penal sanctions. I refer in particular to a case from 2012 (cited in Rt. 

2012 page 1669), where the Supreme Court also stated that there are 

good reasons for the Parliament to look into this question. My guess is 

that the Parliament will not act on this, so the issue will remain open 

for the Supreme Court to develop in due time. 

 
19. The Norwegian Supreme Court, being at modern court of precedents, 

is aware not only of its obligations towards the Constitution, but also 

of its chief position as to securing the rule of law and a loyal 

implementation of Norway’s obligations under International and 

European law. Thus, in a grand chamber case from 2009 (cited in Rt. 

2009 page 1118) the Supreme Court defined it as a key mission to deal 

with constitutional cases and cases involving Norway’s international 

obligations, particularly concerning EEA-law and the law of the 

European Convention on Human Rights.  

 
20. So, what are the practical consequences of these developments as to 

the work of the Norwegian Supreme Court? 

 

21. It goes without saying that in order to cope with the international 

dimensions of law, the Court and the justices need to be well informed 

as to the current European legal culture and development. This 

includes in particular, of course, the two major pillars, represented by 

the EU/EEA Agreement and by the European Convention on Human 

Rights.  
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22. However, the Supreme Court must also be a partner in the dialogue of 

supreme courts, constitutional courts and supreme administrative 

courts – the APEX-courts – within Europe. The Nordic APEX-courts 

have a well-established network. And the Supreme Court participates in 

several European arenas that provide us with a more general 

impression of major currents and debates, inter alia as to the 

development within the highest courts of The United Kingdom, 

Germany and France. Personally, I will pinpoint the new UK Supreme 

Court as of particular interest for the Norwegian Supreme Court. 

 

23. As to the selection of cases, the Supreme Court’s constitutional duty to 

secure international human rights and the principle of subsidiarity 

under the different human rights conventions, strongly support that 

appeals which raise real human rights issues, normally must be granted 

leave to appeal. Similarly, appeals involving genuine questions as to the 

interpretation of EEA-law will regularly be admitted. On the other hand, 

if the appeal primarily concerns the facts or the concrete application of 

established EEA-law, leave to appeal will regularly not be granted. 

 

24. The lower courts’ judgments, any advisory opinions from the EFTA 

Court, European case law and the arguments provided for by the 

parties, are of course the most important material to consider when 

deciding whether the appeal should be admitted or not. However, in 

order to properly carry out the selection procedure, the justices sitting 

in the Appeal Selection Committee will also need assistance from a 

staff of law clerks that are specialised in European law, providing the 

justices with an updated examination of the issues of the case, and an 

unbiased advise as to whether the case – or parts of it – should be 

admitted. 

 

25. During the preparatory stage – after the admittance of the appeal – the 

justice in charge must see to that the international dimensions of the 

case are properly dealt with, in such a way that the justices that 

eventually are going to decide the case after the oral hearing are 



 
 

9 

provided with the necessary legal material. At this stage, the question of 

asking the EFTA Court for and advisory opinion may arise, and in the 

future even whether to ask the European Court of Human Right for an 

advice according to Protocol No. 16 to the Convention. Moreover, it may 

on some occasions be advisable to postpone the case, awaiting the 

outcome of a case already pending before one of the European Courts 

(see Rt. 2005 page 1598 and Rt. 2012 page 219). 

 

26. Very few of the justices in the Supreme Court are specialists in 

European law, and often the European legal material is both ample and 

complex. Currently, we are to a large extent in the hands of the parties, 

in the sense that it is their lawyers that provide us with the legal 

material and the arguments. As Chief justice Tore Schei emphasised 

yesterday, we are too reliant on the parties and their lawyers. A 

strengthening as to the staff of legal clerks could compensate for this, 

enabling us to have a systematic and thorough quality-check of the 

legal material and the arguments that the parties derive from it. 

 

27. Human Right cases and cases involving EEA-law might be candidates 

for being decided by a grand chamber (11 judges) or by the plenary court (in 

principle consisting of all 20 judges): Appeals in these areas will 

typically raise issues of far-reaching legal or societal consequences, 

established law and practice might be challenged, or the decision 

necessitates a balancing of rights and freedoms on one side and 

governmental needs and the priorities of the political majority on the 

other. There are even issues of national sovereignty at stake.  

 

28. As to the interpretation and application of International and European law, 

there are a series of issues. I will start with some observations 

connected to EEA-law. The basics here are simple, in the sense that 

the Norwegian Supreme Court is expected to interpret EEA-law in 

conformity with the interpretation of EEA-law, and the parallel 

community law, that derives from the case law of the ECJ and the 

EFTA Court. The fundamental idea of equality and reciprocity would be 
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tampered if the Norwegian Supreme Court allowed itself to develop its 

case law on EEA-law in a specific Norwegian direction. Neither would 

such a development be in accordance with the duty to a loyal 

implementation of EEA-law according to Article 3 of the EEA 

Agreement. 

 

29. This does not imply that an advisory opinion from the EFTA-court is 

formally binding on the Supreme Court, not even if the advisory opinion 

is connected to the actual case before the Supreme Court. Article 34 of 

the SCA prescribes on the contrary a procedure for advisory opinions, 

and by this makes a deliberate deviation from the referral-procedure 

that has been established before the ECJ.  

 

30. However, already the fact that a domestic court has decided to ask for 

an advice by the EFTA Court creates a strong presumption that the 

advice will have a considerable impact. Such a presumption is also 

supported by the fact that the EFTA States found it appropriate to 

establish this procedure as the EFTA-pillars version of the EU referral-

procedure, and the Norwegian Parliament’s intentions of such a 

presumption when ratifying the EEA Agreement. The EFTA Court 

possesses particular expertise in EEA law, and the rules of procedure 

opens up for input from the EU Commission, the EFTA Surveillance 

Authority and the EEA Member States. 

 

31. Consequently, an advisory opinion from the EFTA Court should have 

the utmost interest when determining the correct interpretation of 

EEA-law. According to the Supreme Court’s own words in the plenary 

case of Finanger I (cited in Rt. 2000 page 1811), significant importance 

must be attributed to the opinion from the EFTA Court. I certainly 

agree to this. Of course we have the STX (cited in Rt. 2013 page 258), 

which might be perceived as more outspoken on the Norwegian 

Supreme Court’s duty to perform an independent interpretation of 

EEA-law. However, the approach, language and outcome in the STX 
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must be seen in the light of the quite distinctive circumstances. And I 

think the case is a strong reminder of the complexity of EEA-law. 

 
32. The EFTA Court and the Norwegian Supreme Court often refer to 

case law from the ECJ. This presupposes that EU-law and EEA-law 

are equivalents. Whether this is the case is, however, not always 

obvious. EU-law and EEA-law might have taken different turns, due to 

changes in the structures of EU-law that are not transferred into the 

static EEA-treaty. I believe this “widening gap” represents a genuine 

challenge as to the interpretation and application of EEA-law, and it 

will be dealt with later on by justice Per Christiansen. Allow me, 

however, to say that it seems to me that the EFTA Court has an 

important function identifying the gaps and the legal consequences of 

them. 

 

33. I now turn to the interpretation and application of international human 

rights provisions, in particular The European Convention of Human 

Rights. The Strasbourg Court’s position has been that it must attach 

considerable weight to previous case law, being the most important source 

of interpretation and application of the Convention, apart from the 

Convention text itself. The formula frequently used is the following:  

 

“While the Court is not formally bound to follow its previous 
judgments, it is in the interest of legal certainty, foreseeability and 
equality before the law that it should not depart without good reason 
from precedents laid down in previous cases …” 

 

34. As to whether the case law in fact produces legal certainty, foreseeability 

and equality, one should, in my opinion, keep in mind that not all 

judgments from the European Court of Human Rights are crystal clear; 

rulings might be too vague or ambiguous to give any real guidance for 

the domestic courts. To this one must add, I believe, a certain lack of 

consistency among the 47 judges in the Court’s five sections, although 

the Court’s own Jurisconsult guides the judges carefully as to avoid any 

unintended deviation from established case law. The Strasbourg Court 
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is, of course, fully aware of these challenges, and seems to address 

them with greater effort than before.  

 

35. Case law serves not only the interests of certainty, foreseeability and 

equality. It is also the tool used to keep the Convention “alive”, 

allowing the European Court of Human Rights to secure that the rights 

are effective in practice, and that the Convention mirrors the needs of 

today. Moreover, as a “living instrument”, it must be interpreted in the 

light of the consensus and common values emerging from the practices 

of European States and specialised international instruments, as well as 

the evolution of norms and principles in International law through 

other developments (see in particular the judgment in Opuz v. Turkey, 

9th of June 2009 paragraph 164). 

 

36. Moreover, the European Court of Human Rights has emphasised that 

the principle of subsidiarity forms “the very basis of the Convention, 

stemming as it does from a joint reading of Articles 1 and 19” (Austin 

and others v. United Kingdom, 15th of March 2012). Subsidiarity is 

apparently a principle of sequence. But it has a bearing on the scrutiny 

of review carried out by the European Court of Human Rights. It 

implies, inter alia that the European Court will be cautious as to deviate 

from the facts found be the domestic courts, that the interpretation of 

domestic law is a matter for the national courts, and that the Court leaves 

the national authorities with a margin of appreciation as to the balancing of 

conflicting interests in the application of the Convention. According to 

the Court’s case law, this margin could vary, depending on the measure 

at hand, the actual right or freedom at stake and the level of European 

consensus on the matter. This margin is even a dynamic phenomenon, 

and will accordingly wary over time. 

 

37. The general character of the norms stemming from the European 

Convention of Human Rights has a bearing on subsidiarity, as it 

facilitates a certain leeway for the domestic courts: It is not entirely for 

the European Court of Human Rights to define the proper application 
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of the Convention. In the particular case before it, a domestic court 

must obviously take national law and domestic legal traditions as a 

starting point and use that more specific body of national law and legal 

culture as a vessel for implementing and specifying the Convention at 

domestic level.  

 

38. The Norwegian Supreme Court’s current case law shows that human 

right conventions shall – also when applied within the Norwegian legal 

system – be interpreted according to the methods used by the 

international supervisory organs. Thus, it is not only the convention 

texts that are integrated in Norwegian law; the methods of 

interpretation are likewise adopted as such. This implies that case law 

from the international supervisory organs becomes an integral part of 

Norwegian law – including the massive body of approximately 20 000 

judgments produced by the European Court of Human Rights. The 

Norwegian courts are, in principle, expected to make the same use of 

this case law as the Strasbourg Court itself.   

 

39. At least two general modification must, however, be made. Firstly: The 

Supreme Court leaves – as a starting point – the development of the 

conventions to the international supervisory bodies, inter alia the 

Strasbourg Court. Secondly: To the extent that the convention leaves a 

margin of appreciation to the States, the Norwegian Supreme Court sees it 

as its task to make this margin operational (see in particular the cases 

cited in Rt. 2000 page 996 and Rt. 2005 page 833). It should be borne 

in mind that the Norwegian Supreme Court today is familiar with the 

law stemming from the European Convention of Human Rights, and 

that the Supreme Court’s view on itself as a constitutional court has been, 

and will be, developing. These two factors, coupled with the current 

accentuation of the principle of subsidiarity in the Strasbourg system, are 

likely to support a more partner-like relationship with the European 

Court of Human Rights.  
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40. I am sure that apart from the Norwegian Supreme Court’s own case 

law the Strasbourg Court’s case law is by far the most cited in the 

Supreme Court’s judgments. One may see the actual impact within a 

very wide range of subject matters – family law, the right to privacy, 

freedom of religion and freedom of expression, the protection of 

property and fair-trial guarantees, to mention the most important. 

Particularly striking are the examples from criminal procedure. As to 

judicial review, the scrutiny is more intensive than before, regularly 

including even the test of proportionality. However, to my mind there is 

still some way to go as to give full effect of that principle in the 

Norwegian Supreme Court, based on the structured approach to 

proportionality that are prescribed for not only by case law from the 

European Court of Human Rights but also the EFTA Court and the 

ECJ. 

 

41. Perhaps the most important point here is not the evolution of the law, 

but how the judicial craftsmanship has been developed and refined under 

European influence. This is not only due to the role of the European 

Convention on Human Rights, or the EEA Agreement, taken in 

isolation. The European integration brings the highest courts in 

Europe together in a common legal universe, enabling an interchange 

of experiences and practices. Taking into consideration that the highest 

domestic courts today to some extent must be forward-looking and 

policy-making, this dialogue of European courts can facilitate quality, 

conversion and coherence as to the development of the judiciary and as 

to the strategies of interaction with other authorities, be it national or 

international. 

 

42. This brings me to the international audience to the Supreme Court’s 

work. One prosaic obstacle here is language. I am certainly in favour of a 

more systematic and generous practice as to the translation of our 

judgments into English, so that the Norwegian Supreme Court can 

even have a voice in the European dialogue.  
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43. As to substance, we should be aware of the function our judgments 

may have in the event that they are to be examined by an international 

body or court, in particular the European Court of Human Rights. 

Accordingly, it may be beneficial that Supreme Court judgments set out 

fully the history and the domestic legal context of a case, the interests 

at stake, and – of course – each step in our reasoning, including a 

thorough discussion of the issues arising under the Convention. The 

Strasbourg Court will then have the benefit of our reasoning. That 

reasoning should in particular demonstrate that each stage of any 

proportionality test has been rigorously scrutinised by the Supreme 

Court. 

 

44. In the case of Lillo Stenberg and Sæther v. Norway (16th of January 2013) 

the issue was whether the Norwegian Supreme Court had struck a fair 

balance between the right to privacy according to Article 8 and the 

freedom of the press in Article 10, having concluded that the press’ 

publication of pictures from the renowned couples’ wedding did not 

violate their right to privacy. No doubt, the Supreme Court – both the 

majority and the minority – had made an effort to identify the elements 

of the balancing of the two rights and to describe the actual balancing 

in great detail. To this, the Strasbourg Court stated that “where the 

balancing exercise has been undertaken by the national authorities in 

conformity with the criteria laid down in the Court’s case-law, the 

Court would require strong reasons to substitute its view for that of the 

domestic courts”. This is subsidiarity in action – and an invitation from 

the European Court of Human Rights that should be seized with 

enthusiasm by the Norwegian Supreme Court.  

 
45. Law as international phenomenon is indeed fragmented and multi-

layered. The interplay of courts generates dynamics. Allow me, before I 

sum up, to remind you of the ongoing process of the European 

Union’s accession to the European Convention on Human Rights: 

 
46. Since July 2010 the European Commission and the member States of 

the Council of Europe have been negotiating the terms of the treaty, 
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which will bring about the accession. In April 2013 the negotiators 

finalised a draft agreement. The European Court of Justice held 

hearings on the matter in May 2014, and is currently preparing its 

opinion on the accession. Then the EU member states, the European 

Parliament and the parliaments of the Council of Europe’s member 

states must be in support. 

 

47. By acceding to the Convention, and thereby allowing external judicial 

supervision, the European Union will for its actions be bound by the 

same international human rights requirements as those applying to the 

actions of individual European States, under the supervision of a 

common European Court of Human Rights. How will this affect the 

European Court of Justice’s approach to human rights law, and how 

will the European Court of Human Rights tackle a completely new role 

as towards the institutions of the European Union? And what will be 

the situation for the bodies established by the EEA Agreement? Will 

this development “widening the gap” even further? 

 

48. Technically speaking, and on the surface, it is indeed the Norwegian 

Parliament that has the legislative power, and which through that 

power decides both the direction and the speed as to any legislative 

changes and developments. And the Norwegian Supreme Court has 

the last saying as to what is the law within the Norwegian jurisdiction. 

However, we have to acknowledge that maintenance and refinement of 

the law and the legal system could not be sustainable performed within 

the limits of the national state. Law is not as an enclosed and static 

hierarchical structure, but an open, dynamic and fragmented organism, 

generated and cultivated by complex momentums on national, 

international and supranational level. 

 

49. Comparable to the developments elsewhere in Europe, the Norwegian 

Supreme Court’s position as a mediator of International law – in 

particular European law – affects the balance between the three 

institutional arms of government. The most obvious is that the 
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equilibrium of checks and balances has moved towards a higher degree 

of judicial scrutiny of governmental actions by the Norwegian Supreme 

Court and the European Courts. Moreover, today’s architecture of law 

implies that the Norwegian and the European judiciary have a joint 

responsibility in protecting and cultivating the defining values and the 

forming principles of our common legal system. 


