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(1) Acting Justice Lindsetmo: The case concerns a claim for rent adjustment in connection with 
extension of ground lease for housing purposes, see section 33 of the Ground Lease Act. The 
main issue is whether the lessor may adjust the rent upwards beyond the maximum allowed 
under section 15 subsection 4 of the Ground Lease Act, to avoid violation of Protocol 1 
Article 1 of the European Convention on Human Rights (Article 1 Protocol 1), see section 15 
subsection 9 of the Ground Lease Act.  
 

(2) The plot of land in question is located in a steep slope towards Mærradalen at Øvre Ullern in 
Oslo municipality. The ground, measuring approximately 20.5 decares, was purchased in 
1956 by Olav Selvaag I/S (consisting of Olav Selvaag and his three children) for NOK 326 
466 from Axel Løvenskiold. The deed was registered in 1960.  
 

(3) Six blocks of a total of 54 terraced flats were built on the plot and finished in 1964. This was 
referred to as a pioneer project, as such buildings had never been built in steep terrains. The 
flats were large and expensive, varying in size from 155 to 412 square meters exclusive of 
terrace and other space. The selling price varied between NOK 140 000 and 395 000, 
depending on size and location.  
 

(4) The plot areas were originally leased out from Olav Selvaag I/S to Selvaaghus AS and then 
subleased to I/S Øvre Ullern Terrasser. These companies were owned by Olav Selvaag and 



case no. 18-179157SIV-HRET 

his family. When Olav Selvaag died, his daughter Cecilie Nustad acquired the ownership to 
the ground, and since her passing, Stiftelsen Karibu has held the right of title. The plot is 
managed by Mallin Eiendom AS.  
 

(5) Stiftelsen Karibu is a foundation established by Cecilie Nustad, and the proceeds of its capital 
are used for international development work, including support to ecclesiastical organisations 
and projects in the Southern Africa.  

(6) Identical ground lease agreements were entered into between I/S Øvre Ullern Terrasser and 
the buyers of the 54 terraced flats. The agreements had a duration of 50 years counted from 22 
December 1956. Upon the expiry of the lease, the lessor could either extend the lease by 
another 50 years or let the lessees redeem the plot at the value applicable at the time of 
redemption. The lessor was also entitled under the lease agreements to increase the rent every 
five years in accordance with the wholesale price index.  
 

(7) The ground lease expired on 22 December 2006, and Mallin Eiendom AS had notified the 
lessees beforehand that the lessor did not wish to continue the existing contractual 
relationship.  
 

(8) However, by an Act of 2 July 2004 no. 63, which entered into force on 1 November 2004, 
sections 33 and 7 of the Ground Lease Act were amended to give lessees of grounds for 
permanent homes and holiday homes a right to extension on the same conditions as 
previously and without a time limit.  
 

(9) All of the lessees demanded extension in accordance with section 33 of the Ground Lease 
Act.  
 

(10) The lessor opposed extension on the same conditions as previously. No agreement was 
reached, and Cecilie Nustad and Mallin Eiendom AS brought the matter to Oslo District 
Court. On 10 January 2007, Oslo District Court ruled in their favour. The court found that 
extension on the same conditions would constitute a violation of Article 97 and Article 105 of 
the Norwegian Constitution. 
 

(11) Oslo District Court’s judgment was appealed directly to the Supreme Court, which, on 21 
September 2007, ruled in favour of the lessees. The judgment was given by the Supreme 
Court in a plenary session, see Rt-2007-1281 (Øvre Ullern). The plenary of the Supreme 
simultaneously heard two other cases, see Rt-2007-1306 (Rollag) and Rt-2007-1308 
(Sørheim). Rollag, which dealt with ground lease for holiday homes, had the same outcome as 
Øvre Ullern, and its reasoning was mainly a reference to the premises in the latter. Sørheim 
dealt with the redemption rules.  
 

(12) Berit Mogan Lindheim, who was a party to Rollag, and five other lessors lodged an 
application against Norway to the European Court of Human Rights for violation of Article 1 
Protocol 1 protecting the right of property.  
 

(13) The Court of Human Rights decided by judgment 12 June 2012 (Lindheim and others v. 
Norway) that Article 1 Protocol 1 had been violated. The Court found that the Ground Lease 
Act’s provisions on the right to extension on the same conditions for an indefinite period 
amounted to an unjustified interference with the right of property.  
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(14) Because of this judgment, a revision was initiated of the Ground Lease Act’s rules on 
extension of ground lease for permanent homes and holiday homes. By Act 19 June 2015 No. 
63, sections 15 and 33 of the Ground Lease Act were amended to compensate for the 
legislative shortcomings pointed out by the Court of Human Rights. Necessary adjustments 
were also made to other provisions. The amendments entered into force on 1 July 2015.  

 
(15) Cecilie Nustad and Mallin Eiendom AS claimed a right to increase the ground rent by 

bringing an appraisement action (skjønnsbegjæring) to Oslo District Court on 3 May 2016. 
They argued that the maximum increase of NOK 9 000 per decare of land in section 15 
subsection 4 of the Ground Lease Act, with subsequent adjustments in accordance with the 
general price level, constituted a violation of Article 1 Protocol 1, and that the rent had to be 
increased in accordance with section 15 subsection 9.  
 

(16) On 24 January 2017, Oslo District Court ruled as follows:    
 

“1. The appraisement action is allowed. 
 
  2. The court finds in favour of Huseierforeningen Øvre Ullern Terrasse represented  
  by the lessees.   
 
  3. Cecilie Kathrine Nustad and Mallin Eiendom AS will jointly and severally pay 

costs of NOK 1 500 000 – onemillionfivehundredthousand – to Huseierforeningen 
Øvre Ullern Terrasse represented by the lessees within 2 – two – weeks of the 
service of this ruling. 

 
  4. Cecilie Kathrine Nustad and Mallin Eiendom AS will pay the statutory costs for 

the appraisement.” 
 
(17) Cecilie Nustad and Mallin Eiendom AS petitioned for a retrial. On 9 October 2018, 

Borgarting Court of Appeal, sitting with three professional judges and two appraisement 
judges (skjønnsmedlemmer), ruled as follows:  
 

“1. The retrial is allowed. 
 
  2. The court finds in favour of Huseierforeningen Øvre Ullern terrasse represented 

by the lessees in terms of increased ground rent. 
 
  3. The court finds in favour of Huseierforeningen Øvre Ullern terrasse represented 

by the lessees in terms of compensatory interest. 
 
  4. Stiftelsen Karibu and Mallin Eiendom AS will jointly and severally pay costs in the 

district court of NOK 1 500 000 – onemillionfivehundredthousand – inclusive of 
VAT and costs in the court of appeal of NOK 2 000 000 – twomillion – inclusive of 
VAT to Huseierforeningen Øvre Ullern Terrasse represented by the lessees within 
2 – two – weeks of the service of this ruling. 

 
  5. In addition, Stiftelsen Karibu and Mallin Eiendom AS will cover the costs of the 

appraisement judges as stipulated in a separate ruling.”   
 
(18) The court of appeal’s ruling has been appealed to the Supreme Court. The appeal concerns the 

court’s application of the law. Leave to appeal was granted by the Supreme Court’s Appeal 
Selection Committee on 29 January 2019. The State represented by the Ministry of Justice 
and Public Security has participated in accordance with section 30-13 of the Dispute Act, and 
Tomtefesteforbundet has made a written submission in accordance with section 15-8. The case 
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before the Supreme Court is in all material respects the same as that before the court of 
appeal.  
 

(19) The appellants – Stiftelsen Karibu and Mallin Eiendom AS – contend: 
 

(20) The ruling of the court of appeal contains three errors of law.   
 

(21) First, the court of appeal has based its ruling on an incorrect interpretation of the condition in 
section 15 subsection 4 second sentence of the Ground Lease Act that the plot value must not 
exceed the selling price if “the existing house or houses” are the only buildings allowed on the 
plot, by estimating its value based on buildings identical to the existing buildings, both on the 
interior and on the exterior. The valuation must rather be based on how the plot could have 
been exploited with the same buildings in terms of size, level of exploitation and purpose of 
the lease, while in accordance with current architecture and public law requirements, and with 
a more effective land use with more and smaller housing units. This will give a much higher 
plot value and thus a basis for increased rent.  

 
(22) Second, the court of appeal has incorrectly interpreted section 15 subsection 4 first sentence 

of the Ground Lease Act, by reducing the plot value by the costs of development, arguing that 
the developer received payment for the exterior works in connection with the sale of the flats. 
The provision must be interpreted to mean that deductions may only be made for any work 
the lessees have performed on the ground after the lease agreements were entered into, apart 
from general maintenance work.  

 
(23) Third, the court of appeal has erred in its application of the law when concluding that section 

15 subsection 4, cf. subsection 9, of the Ground Lease Act does not warrant an adjustment of 
the rent in connection with the extension of the ground lease. The maximum in subsection 4 is 
thus an impediment for further adjustment based on the plot value, which is a violation of 
Article 1 Protocol 1. This impediment amounts to a disproportionate interference with the 
lessor’s right of property, with the effect that all plot value increase falls to the lessees.  
 

(24) Stiftelsen Karibu and Mallin Eiendom AS have submitted this prayer for relief:   
 

“1. The court of appeal’s ruling in the re-trial is to be set aside.  
  
  2. Stiftelsen Karibu and Mallin Eiendom AS are to be awarded costs in all instances.”  

 
(25) The respondents – Marianne Cecilia Lundin and others – contend:  

 
(26) The court of appeal’s interpretation of “the existing house or houses” in section 15 subsection 

4 second sentence of the Ground Lease Act is correct. The valuation must be based on an 
exploitation identical or similar to the existing buildings, i.e. the 54 flats.  
 

(27) The court of appeal’s interpretation of the condition “deduction of any increase in value 
brought about by the lessee” in section 15 subsection 4 first sentence is also correct, as a 
deduction is made for work performed by the lessor at the lessee’s cost in connection with the 
purchase. It is irrelevant if the work was performed before the agreement was entered into.  

 
(28) Section 15 subsection 4 of the Ground Lease Act does not give the lessor a right to increase 

the ground rent. The rent is currently 2.7 times higher than the maximum. Nor is there a basis 
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for increasing the rent under section 15 subsection 9, which is a narrow exception rule. It is 
not applicable, as Article 1 Protocol 1 has not been violated.  
 

(29) In the wake of Lindheim, the legislature has revised the relevant provisions of the Ground 
Lease Act and made a balanced and thorough assessment of the parties’ interests. The 
assessment is made in light of the public interest and the protection under the Convention of 
the lessee’s home and the lessor’s right of property. 
 

(30) The current ground rent gives an income constituting approximately 0.6 percent of the plot 
value, which is considerably higher than in Lindheim. This is sufficient to establish that no 
violation has taken place, either considered in isolation or as a whole.  
 

(31) Marianne Cecilia Lundin and others have submitted this prayer for relief:   
 

“1. The appeal is to be dismissed. 
 
  2. The respondents are to be awarded costs in the Supreme Court.” 

 
(32) The State represented by the Office of the Attorney-General has endorsed the submissions of 

the respondents, and stressed in particular that Act 19 June 2015 No. 63 is the result of an 
extensive and thorough legislative process in line with the Court of Human Rights’ 
recommendations. The state has not submitted any prayer for relief.  

 
(33) My view on the case 

 
(34) The appeal at hand is against a retrial of an appraisement case (anke over et overskjønn), and 

under section 38 of the Appraisement Procedure Act (skjønnsprosessloven), the Supreme 
Court’s jurisdiction is limited to reviewing the court of appeal’s application of the law and 
procedure. The Supreme Court is bound by the court of appeal’s findings of fact.   
  

(35) Occasioned by the statements before the Supreme Court, I start by noting that it is not relevant 
whether or not we are dealing with sublease.  

 
(36) The issue at hand is whether the lessor has a right to increase the ground rent under section 15 

subsection 9 of the Ground Lease Act beyond the maximum set out in subsection 4, to avoid 
violation of Article 1 Protocol 1.  
 

(37) Section 15 subsections 4 and 9 of the Ground Lease Act provides: 
 

In connection with extension under section 33, the lessor may require a one-off adjustment of 
the annual rent so that it constitutes 2 percent of the plot value minus any value increase 
brought about by the lessee or by others at the lessee’s cost. The plot value must not exceed 
the selling price if the existing house or houses are the only buildings allowed on the plot. 
Yet, the lessor may not require that the rent be adjusted to an amount exceeding the annual 
maximum per decare or to the amount that an adjustment in accordance with the general 
price level would give. The maximum is NOK 9 000, adjusted every turn of the year after 1 
January 2002 in accordance with changes in the general price level. This maximum also 
applies if the ground is smaller than one decare. The lessor must present his claim within 
three years after the lease has expired. The right to adjust the ground rent according to this 
subsection does not apply if a right to extension has been agreed with the lessee and the 
lessor is not entitled under the lease agreement to adjust the ground rent beyond changes in 
the general price level.  
… 
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In connection with an adjustment under subsection 4, the ground rent can be increased 
beyond the maximum in subsection 4, third to fifth sentence, to the extent necessary to 
comply with the lessor’s protection under Article 1 of Protocol 1 of the European Convention 
on Human Rights. The same applies to an adjustment under subsection 5.”    
 

(38) The lessees pay a total annual ground rent of NOK 658 225, from the last adjustment on 1 
January 2016. This constitutes NOK 31 816.75 per decare. The maximum at the date of the 
increase was NOK 11 724 per decare. This ceiling prevents further increase of the ground rent 
according to the general rule in subsection 4 first sentence allowing a one-off adjustment 
equal to 2 percent of the plot value. The court of appeal stipulated the plot value to NOK 110 
million.  
 

(39) Before I turn to the question whether this amounts to interference with the lessor’s rights 
under Article 1 Protocol 1, I will consider the appeal against the application of the law with 
regard to the two special topics in section 15 subsection 4 of the Ground Lease Act.  

 
(40) Deduction for “value increase brought about by the lessee”  

 
(41) Section 15 subsection 4 first sentence of the Ground Lease Act provides that when estimating 

the plot value, a deduction must be made for any value increase brought about by the lessee.  
 

(42) In its ruling, the court of appeal assumed that the prices paid for the flats indicates that the 
developer invoiced the exterior works in connection with the purchase. In my understanding, 
the court of appeal has, against that background, made a deduction for the plot value increase 
brought about by the lessee. 
 

(43) In the prospectus prepared in connection with the sale of the flats, the following was stated in  
part IV “General description”: 
 

“The plot is delivered fully completed and planted, and driving roads and parking spaces 
will be asphalted.” 

 
(44) Part V of the prospectus regarding prices etc., lists the asking prices of the various types of 

flats, and then states:  
 

“These prices are fixed and include all costs of the completion of the house, 1 carport and 
exterior facilities in accordance with the description in this prospectus.”   

 
(45) Against this background, I support the court of appeal’s application of the law. The wording 

of the relevant provision clearly suggests this, see “value increase brought about by lessee or 
by others at the lessee’s cost”. The purpose of this provision has been to avoid that the lessee 
pays for a value increase brought about by the lessee itself. I also find support for this view in 
Falkanger, Tomtefesteloven, Kommentarutgave (The Ground Lease Act, Commentary), 2017, 
pages 78–79, from which I quote:  
 

“According to the first sentence, a deduction must be made in the estimated sales value for 
the value increase brought about by the lessee. For instance, it may concern clearing and 
preparation of the plot (filling, safety and ground works), preparation of roads, installation 
of power, water and sewer. Whether or not it is the lessee itself that has performed the 
works, or they have been performed by a third party at the lessee’s cost, is not significant.”  
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(46) In my view, the fact that the “third party” in this case is the lessor is not relevant. Nor can I 
see that the provision is limited to costs accrued after the lease agreements were entered into, 
as long as the these costs in fact are covered by the selling price of the flats.  
 

(47) On this point, the appeal should be dismissed. 
  

(48) The criterion “the existing house or houses”  
 

(49) Section 15 subsection 4 second sentence of the Ground Lease Act provides that the plot value 
must not exceed the selling price if “the existing house or houses are the only buildings 
allowed on the plot”.  
 

(50) The wording of this provision clearly suggests that the valuation must be based on the 
buildings present on the plot, and on the exploitation achieved by these buildings. 
Considerations of purpose also support such an interpretation. The provision was added to 
prevent large increases in the rent for bigger plots exploitable for development. I refer to the 
presentation in Proposition to the Odelsting No. 41 (2003–2004) page 24 where the reasoning 
behind the provision is given. To me, the most logic interpretation considering the set of rules 
as a whole is that when the plot is to be valuated based on the existing buildings, the lessor 
cannot request valuation based on a different and more “modern” exploitation of the buildings 
than what is the case.   
 

(51) The court of appeal has stated the following regarding its interpretation of the provision:  
 

“In the court of appeal’s view, it is clear from the wording of the provision that the valuation 
is to be based on hypothetical building of houses similar to those actually standing on the 
ground, and on the exploitation achieved by this. The expression ‘the existing house or 
houses’ cannot be interpreted to refer only to the buildings’ purpose and gross area as the 
claimants contend.”  

 
(52) In my view, this is a correct application of the law. The appeal against the application of the 

law must thus be dismissed.  
 
(53) The dismissal of the appeal against the application of these two provisions means, at the same 

time, that the court of appeal was also correct in its application of the law with regard to the 
valuation of the ground. The Supreme Court is not to review the court of appeal’s findings of 
fact.   
 

(54) Lindheim and others v. Norway  
 
(55) The six applicants in Lindheim and others v. Norway were lessors of various properties, 

partially for holiday homes and partially for permanent homes. As mentioned, one of the 
applicants, Lindheim, was a party to Rollag, where the ruling to a large extent refers to the 
reasoning in Øvre Ullern. For that reason, Øvre Ullern is referred to as “the leading case” in 
connection with the review by the Court of Human Rights, see Lindheim paragraphs 13–16. 
 

(56) The central paragraphs in Lindheim are paragraphs119–136. Paragraph 119 refers to the 
Grand Chamber judgment 19 June 2006 Hutten-Czapska v. Poland paragraphs 167–168: 

 
“167. Not only must an interference with the right of property pursue, on the facts as 

well as in principle, a ‘legitimate aim’ in the ‘general interest’, but there must also 
be a reasonable relation of proportionality between the means employed and the 
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aim sought to be realised by any measures applied by the State … That 
requirement is expressed by the notion of a ‘fair balance’ that must be struck 
between the demands of the general interest of the community and the 
requirements of the protection of the individual’s fundamental rights.   

… 
 
168. In assessing compliance with Article 1 of Protocol No. 1, the Court must make an 

overall examination of the various interests in issue, bearing in mind that the 
Convention is intended to safeguard rights that are ‘practical and effective’. It 
must look behind appearances and investigate the realities of the situation 
complained of. …” 

 
(57) Although Hutten-Czapska concerned lease of real property, in paragraph 120 of Lindheim, the 

Court of Human Rights mentions that the stated principles are also applicable in the 
assessment of the proportionality of measures with regard to ground lease agreements. This is 
the central topic in the judgment.  
  

(58) In paragraphs 121–124, the Court discusses differences and similarities between ground lease 
agreements and ordinary lease agreements, and considerable differences are identified both in 
performance and not least in the duration of the contract period.  
 

(59) I paragraph 125, the Court states the following:   
 

“As can be seen from the above, the interests at stake on each side were markedly different 
in nature and difficult to reconcile and the issues with which the Norwegian Parliament was 
confronted were particularly complex. In view of the very large number of ground lease 
contracts in Norway, the Court further understands the need emphasised in the national 
legislative process for clear and foreseeable solutions and the need to avoid costly and time-
consuming litigation on a massive scale before the national courts. This is the background 
against which the Court will examine whether in the instant case the national authorities 
acted within the wide margin of appreciation accorded to them under Article 1 of Protocol 
No. 1.” 

 
(60) In paragraph 126, the Court presents the discussions held in the Storting (the Parliament) of 

the right under section 33 of the Ground Lease Act to renew on the same conditions as 
previously, and of the right under section 15 to a one-off adjustment for older lease 
agreements under which adjustments are in accordance with changes in the plot value, with a 
maximum corresponding to the current provision tried in the case at hand. The same 
paragraph also refers to the experience from the lifting of rent control, which entailed a 
dramatic increase of the ground rent for many lessees. Furthermore, it was pointed out that the 
Ministry found that the proposal balanced the interests of the lessees and the lessors.  

 
(61) In paragraph 128, the Court states that it could not see from the material submitted that any 

specific assessment had been made of whether the amendment to section 33 of the Ground 
Lease Act achieved a fair balance between the interests of the lessees and those of the lessors. 
Then the following is set out in paragraph 129:  

 
“The Court is further struck by the particularly low level of rent the applicants received 
under the terms of the various ground lease agreement as extended pursuant to section 33 of 
the Ground Lease Act. As quantified by the applicants, and as was undisputed by the 
Government, the level amounted to less than 0.25% of the plots’ market value and was either 
equal to or lower than the statutory level of the real-estate tax chargeable on the plots 
(0.2%–0.7%). Although it was for the lessee to pay tax, as if he or she owned the property, 
the comparison nonetheless illustrates the striking contrast. Any adjustment to the rent 
would be limited to taking into account changes in the consumer price index. In the 
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applicants’ case, there seems to have been no general interest demands sufficiently strong to 
justify such a low level of rent, bearing no relation to the actual value of the land. …” 

 
(62) As it appears from this, the Court expressed that the rents were particularly low, less than 0.25 

percent of the plots’ market value, and that any adjustment limited only to changes in the 
consumer price index had nothing to do with the actual plot value.  

 
(63) In paragraph 130, the Court states that renewal under section 33 of the Ground Lease Act 

could take place irrespective of the lessee’s financial means, and that the rule most likely had 
a much wider reach than merely addressing situations of financial hardship and social 
injustice and reflected social policy in a broad sense.   

 
(64) Furthermore, in paragraphs 131–132, the Court discusses the consequences of the relevant 

provisions from the perspective of the lessee and the lessor respectively, including the 
consequences of a sale of the properties. In paragraph 133, it is accepted that the lessor had a 
legitimate expectation that the relevant lease agreements would expire as agreed according to 
the terms, independently of the intervening discussions on and adoption of legislative 
measures.  

 
(65) Then, the following is concluded in paragraph 134: 

 
“In these circumstances, it does not appear that there was a fair distribution of the social and 
financial burden involved but, rather, that the burden was placed solely on the applicant 
lessors (see, mutatis mutandis, Hutten-Czapska, cited above, section 222, 224-225). The Court 
is therefore not satisfied that the respondent State, notwithstanding its wide margin of 
appreciation in this area, struck a fair balance between the general interest of the community 
and the property rights of the applicants, who were made to bear a disproportionate 
burden.”  

 
(66) I summary, the Court concluded that the provision in the Ground Lease Act on the lessee’s 

right to an indefinite extension on the same conditions as previously, did not entail a fair 
distribution of the social and financial burdens involved, since these burdens automatically 
had to be borne by the lessors alone. Overall, such a distribution of burdens appeared 
disproportionate and was thus a violation of Article 1 Protocol 1.  

 
(67) To conclude my reasoning, I quote the Court’s statement in paragraph 137 regarding the need 

for general measures under Article 46 of the Convention:  
 

“Whilst in reaching the above conclusion the Court has focused on the particular 
circumstances of the applicant’s individual complaints, it adds by way of a general 
observation that the problem underlying the violation of Article 1 of Protocol No. 1 concerns 
the legislation itself and that its findings extend beyond the sole interests of the applicants in 
the instant case. This is a case where the Court considers that the respondent State should 
take appropriate legislative and/or other general measures to secure in its domestic legal 
order a mechanism which will ensure a fair balance between the interest of lessors on the one 
hand, and the general interests of the community on the other hand, in accordance with the 
principles of protection of property rights under the convention. It is not for the Court to 
specify how lessors’ interests should be balanced against the other interests at stake. The 
Court has already identified the main shortcomings in the current legislation (see 
paragraphs 128 to 136 above). Under Article 46 the State remains free to choose the means 
by which it will discharge its obligations arising from the execution of the Court’s judgement 
…”  

 
(68) This brings me to the next topic – the legislative process in the wake of Lindheim.  
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(69) The revision of the Ground Lease Act 
 
(70) As it appears from paragraph 137 of Lindheim, the Court expressed that Norway should take 

legislative measures to secure a fair balance between the interest of lessors and the general 
interests of the community. I also refer to the Court’s statement in paragraph 128 that the 
legislature does not appear to have made any specific assessment of whether the relevant 
provision achieved a fair balance between the interests of the lessees and those of the lessors.  

 
(71) My review of the revision of the Gound Lease Act will concentrate on this issue.   

 
(72) I do not consider it necessary to give a general account of ground lease legislation, and its 

development, up until Lindheim. Detailed accounts of that have been given in various 
contexts. I refer to Øvre Ullern paragraphs 55–58, the Supreme Court ruling Rt-2015-421 
Grimstvedt paragraphs 38–43, Lindheim part II paragraph 38 et seq, as well as Norwegian 
Official Report 2013: 11 chapter 3.  

 
(73) As a result of Lindheim, the Government appointed the so-called Ground Lease Act 

Committee (tomtefestelovutvalget) on 15 February 2013. The Committee was broadly 
composed of members with considerable expertise and background from universities and 
legal practice, as well as representatives of both the lessees and the lessors.  

 
(74) The Committee’s mandate was to prepare and present proposed amendments to the Ground 

Lease Act’s rules on extension of lease for permanent homes and holiday homes “… to render 
them compatible with Norway’s international law obligations” under Article 1 Protocol 1. The 
Committee’s work was based on an assumption that the lessees would still have a right to 
renew the lease for permanent homes or holiday homes until terminated by the lessee or until 
a redemption of the plot. The mandate further states:  

 
“The Committee is to assess changes to the regulations of the right to extension and to which extent 
such changes are required to comply with the Convention on Human Rights …, see the Court of 
Human Rights judgment 12 June 2012. The question regarding the lessor’s right to claim new 
terms and on retroactivity must be broadly assessed, and the proposed new provisions must not 
give rise to any doubt as to the application of the Convention. The new provisions are to maintain 
the social housing concerns that for the basis for the Ground Lease Act, and maintain the lessor’s 
right of property and need of foreseeability. Within the scope of Norway’s obligations under 
international law, the Committee is to establish practicable rules that give a reasonable balancing of 
the parties’ interests while at the same time maintaining necessary considerations of legal policy.” 

 
(75) During its work, the Committee gained access to up to date information regarding the ground 

lease situation in Norway and conducted a survey on its own.  
 
(76) In Norwegian Official Report 2013: 11 Lease contracts and international law, the Committee 

presented five different models for adjustment of ground rent in connection with extension. 
The member from Tomtefesteforbundet presented a separate model. In section 6.3, the 
Committee accounts for the models. The first model is a “one-off adjustment” model, with 
similarities with the ceiling in section 15 subsection 2 of the Ground Lease Act. The other 
models contain various regulative mechanisms and combinations thereof. Regarding the 
models and the application of Article 1 Protocol 1, the majority of the Committee stated the 
following on page 14 of the report: 
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“For none of the five models to raise any doubt as to the application of Article 1 Protocol 1, 
the Committee has found it necessary to make certain adjustments to them. In all models, 
there has been added an option for the lessor to request a new adjustment of the ground rent 
with intervals of at least 30 years. In all models except for in the general clause, a safety vault 
is added. If the models contain a maximum, a minimum amount or a certain percentage, it is 
established that the size can be changed by the King in Council through regulations every 
twenty years. If a maximum applies, it is decided that this will apply for the individual unit.  
 
With these adjustments, the Committee’s conclusion is that none of the five models raises 
any doubt as to the application of Article 1 Protocol 1.”  

 
(77) The proposition was considered by the Ministry, which sent it out for consultation before 

submitting proposed amendments to the Storting, see Proposition to the Storting 73 (2014–
2015).  

 
(78) In its presentation of the main content on pages 5–6 of the Proposition, the Ministry wrote the 

following:    
 

“… The purpose of the proposed amendments is to secure improved proportionality in the 
rules on extension of ground lease for permanent homes and holiday homes to avoid similar 
interventions of the Convention on Human Rights in the future. A closer assessment of the 
obligations under the Convention and the need to amend the Ground Lease Act as a result of 
Lindheim is provided in item 3 of the Proposition.  
 
Based on the judgment, the Ministry finds that the lessee’s right under section 33 of the 
Ground Lease Act to extend the lease upon the expiry of the lease agreement is compatible 
with the Convention. The need for amendments relates to the rent after the agreement has 
been renewed. In its criticism of the existing rules in section 33, the Court pointed out the 
low rent that the rules may lead to, that the plot value can be ruled out as a relevant 
adjustment factor and that the increased plot value fall to the lessor alone in connection with 
a resale. In the Ministry’s view, the violation of the Convention was due to the interaction 
between sections 7, 15 and 33 of the Ground Lease Act. These provisions entail that the 
ground lease after the renewal becomes unlimited in time, and that the rent at the time of 
renewal cannot be adjusted beyond the changes to the consumer price index.  
 
The proposed new rules in the Ground Lease Act placing the lessor in a more favourable 
position in connection with extension than under the current legislation, must unite different 
and partially conflicting considerations, which the hearing shows. The new rules must 
remedy the weaknesses in the legislation, as the Court pointed out in Lindheim. At the same 
time, one must consider the lessee’s protection under the Convention and the Constitution. 
Crucial is also the need for rules that may provide stability in an area giving rise to many 
disputes. Furthermore, it is necessary to consider the rules of the Act in context. The 
amendments must be formulated to be as compatible as possible with the general system of 
the Act.”  
 

(79) When it comes to the Ministry’s further assessments of the proposed amendments, I highlight 
the Proposition’s section 4.4 page 43 et seq. Here, the Ministry accounts for the balancing 
required and the solution on which the Ministry has landed. This brings us close to the core of 
the matter. I will first quote the Ministry’s more general considerations initially under section 
4.4 page 43:   

 
“On the one hand, the new rules must remedy the weaknesses of the legislation, as the Court 
pointed out in Lindheim. At the same time, one must consider the lessor’s protection under 
the Convention and the Constitution. Crucial is also the need for rules that may provide 
stability in an area giving rise to many disputes. Furthermore, it is necessary to see the rules 
of the Act in context. The amendments must be formulated to be as compatible as possible 
with the general system of the Act.”  
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(80) This introduction highlights the need to maintain both the lessor’s and the lessee’s human 
rights, and the need for rules that provide stability and that are compatible with the other 
provisions of the Act.  

 
(81) Then, the Ministry accounts for the choice of main rule, a right for the lessor to request an  

increase of the rent according to a percentage of the plot value:  
 

“Like the majority of the Committee, the Ministry proposes a rule that gives the lessor a 
right to request an increase of the ground rent if the lease is extended. The Ministry proposes 
that the adjusted ground rent constitutes 2.5 percent of the plot value. It is proposed that the 
plot value be estimated in the same way as in the Committee’s proposition. The Ministry also 
proposes a maximum (‘ceiling’) that can be charged per decare. The maximum is proposed 
modelled by section 15 subsection 2 (2) of the Ground Lease Act.  
 
The Ministry’s proposition is based on elements from all of the Committee’s one-off model, 
combination model and percentage model. During the hearing, the lessor’s side has mainly 
supported a general clause. A general clause, which is a discretionary provision, will entail 
that it is the parties, or ultimately the courts, that must make the balancing between the 
lessee’s and lessor’s interests when the new rent is to be stipulated. The Ministry proposes 
that the lessor is instead given a right to a “one-off adjustment” of the rent in connection 
with extension of the lease. The proposal is based on a general balancing of interests. 
Although the suitability of such a general provision to different lease agreements will vary, it 
is in the Ministry’s view essential to secure foreseeability for the parties to the lease and limit 
the risk of disputes in an area giving rise to many conflicts”.  
 

(82) The Ministry chose to propose that the percentage for the calculation of the ground rent was 
to be included directly in the Act. The reason for that was that the percentage was crucial in 
the balancing of the interests of the lessor and the lessee.   

 
(83) The Ministry justifies its proposition for a maximum ground rent as follows on page 44 et 

seq.:   
 

“The Ministry proposes as mentioned that the ground rent not be adjusted by more than the 
maximum per year. In the Ministry’s Proposition, this maximum is set to NOK 9 000, 
adjusted every turn of the year after 1 January 2002 in accordance with changes in the 
general price level. In 2015, this corresponds to NOK 11 378. The maximum applies for each 
decare or for each plot if the plot is smaller than one decare. The maximum in the 
proposition is the same as in the current section 15 subsection 2 (2), but is not limited to 
agreements entered into on 26 May 1983 or earlier. The maximum is justified by the 
interests of the lessee. The considerations mentioned above in connection with the percentage 
issue also suggest that there should be a ceiling for how much the ground rent may 
constitute. For lessees with particularly valuable plots, the proposed rule that the rent is to 
constitute 2.5 percent of the plot value could lead to a significant increase of the rent. This 
may, to some lessees, entail that they will not be able to continue the lease. The purpose of a 
maximum is to prevent unreasonable consequences of the rules, and it provides a statutory 
limitation of the accepted price in an area where normal market mechanisms do not function 
because of the lessee’s attachment to the ground. Such a limitation is incidentally already 
applicable in the current section 15 subsection 2. And in that respect, it can be mentioned 
that Lindheim highlights the same balancing of interests as is set out in the preparatory 
works to section 15, which should also have been done in the adoption of section 33 
(paragraphs 126-128 of the judgment).” 
  

(84) The Ministry proposed, as opposed to the Ground Lease Act Committee, to connect the 
maximum to the size of the ground, each decare, modelled by a similar provision in the then 
section 15 subsection 2 of the Ground Lease Act. The reason given was partially the 
consideration for context in the set of rules and partially to avoid random and non-intended 
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consequences of a rule on a maximum connected to the number of units. It is set out that the 
maximum was justified by the interests of the lessee to avoid unreasonable effects.   

 
(85) In addition, the Ministry proposed a small safety valve in section 15 of the Ground Lease Act 

in order to cover any extraordinary cases where the maximum would give such a low rent that 
the adjustment did not sufficiently maintain the lessor’s rights under Article 1 Protocol 1, see 
page 45 of the Proposition. The provision was only to apply to rent adjustments in connection 
with extension and gave no general right to have the rent revised. 

 
(86) On page 46, the Ministry summarises as follows: 

 
“The proposed changes in the rules on extension and adjustment of the ground rent are to 
remedy the legislative weaknesses pointed out by the Court of Human Rights in Lindheim 
while maintaining the interests of the lessee and the lessee’s protection under the Convention 
and the Constitution. The consideration for context in the law and the need for rent control 
that may provide stability to the contractual relationships and reduce the conflict level, are 
also highlighted in the bill. In the Ministry’s view, the Proposition maintains these 
considerations as well as the balance between the parties to the contractual relationship. In 
this regard, the Ministry refers to paragraphs 128–136 in Lindheim, where the Court of 
Human Rights pointed out several shortages in section 33 of the Ground Lease Act which 
were crucial for whether the balance under the Convention had been maintained.” 

 
(87) During the discussions in the Storting, there was political disagreement regarding the 

Proposition, see Recommendation 349 (2014–2015). The Standing Committee on Justice 
stood united behind the following statement on page 4 of the Recommendation:  

 
“The C o m m i t t e e notes that the proposed new rules in the Ground Lease Act place the 
lessor in a more favourable position in connection with extension than under current 
legislation. The proposition must balance various and partially conflicting interests, which 
the Committee’s hearing clearly demonstrated.  

 
(88) The majority of the Storting, the members from the political parties Høyre, Fremskrittspartiet 

and Kristelig folkeparti, supported the Ministry’s proposition for a one-off increase of the 
ground rent by a percentage of the plot value, but found after some consideration that two 
percent was sufficient and gave the following reasoning, see pages 4-5:  

 
“The m a j o r i t y mentions the Government’s assumption in the Proposition that 2.5 
percent appears as a fair balance between the parties’ interests. The m a j o r i t y also 
mentions that the proposed percentage as a starting point may seem balanced, but that it 
should be slightly reduced. The m a j o r i t y mentions that the ground rent may, in addition, 
be adjusted according to the consumer price index in line with the other rules in section 15 of 
the Ground Lease Act section 15. The m a j o r i t y mentions that, in the case where the 
Court of Human Rights ruled against Norway, the Court pointed out in particular the low 
ground rent of less than 0.25 percent of the market value. The rate that has now been 
proposed, is more than 2.25 percent higher. The m a j o r i t y deems it important to 
contribute to a ‘fair balance’ between the lessee and the lessor. The m a j o r i t y also refers 
to the lower risk attached to leased grounds and the expectation of lower proceeds. This 
should therefore, in the m a j o r i t y’s view, imply a rate of 2 %, so that fewer leased 
grounds will reach the ceiling.”   

 
(89) The same majority supported the Ministry’s proposition for a maximum in connection with an 

increase of the rent or the plot value, and stated the following on page 7 of the 
Recommendation:  
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“The majority justifies this by the interests of the lessee. For lessees of valuable plots, a rent 
of 2 % of the plot value may lead to a large increase of the rent. This may for some lessees 
imply that they will be financially unable to continue the lease. The purpose of a maximum is 
therefore to prevent unreasonable effects of the rules.” 
 

(90) I also mention that a majority of the Storting supported the implementation of a right to a new 
adjustment of the ground rent after a minimum of 30 years, as proposed by the Ground Lease 
Act Committee, but not included in the Ministry’s Proposition. This right was given to both 
parties, and the following reason was given:  
 

“… by allowing a new adjustment of the ground after a minimum of 30 years, one will 
maintain a ‘fair balance’ between the parties over time, and have a safety vault reducing the 
risk that the balance between the parties once more contravenes Article 1 Protocol 1.” 

 
(91) The proposition regarding a separate provision stating that the ground rent may exceed the 

maximum if necessary to maintain the lessor’s protection under Article 1 Protocol 1, was also 
supported by the majority of the Standing Committee on Justice and included in section 15 
subsection 9 of the Ground Lease Act. 

 
(92) On 19 June 2015, the Storting adopted the current section 15 and section 33 of the Ground 

Lease Act.  
 
(93) A letter of 8 October 2015 from the Ministry of Justice and Public Security to The Secretariat 

of the Committee of Ministers Committee of the Council of Europe, presented the adopted 
amendments and the considerations behind them. It was expressed that Norway had fulfilled 
its obligations under Article 46 of the Convention. The Committee of Ministers has stated in 
Resolution CM/ResDH (2016) 46, 30 March 2016, that Norway has implemented the 
measures required under Article 46.  
 

(94) The considerations under Article 1 Protocol 1  
 
(95) In Lindheim, the requirement of proportionality under Article 1 Protocol 1 was the central 

issue. I will therefore add some brief comments on what this entails.  
 

(96) Article 1 Protocol 1 reads: 
 

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No 
one shall be deprived of his possessions except in the public interest and subject to the 
conditions provided for by law and by the general principles of international law. 

 
The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with the 
general interest or to secure the payment of taxes or other contributions or penalties.” 

 
(97) The Court of Human Rights divides the provision into three rules. The principle rule the first 

sentence of in subsection 1 is of a general nature and establishes that any one has a right to 
peacefully enjoy his or her property. The deprivation rule in the second sentence regulates 
forced surrender of property. The third rule, the rule on control in subsection 2, acknowledges 
the public’s need for and right to regulating measures to maintain the general interests of 
society.  
 

(98) The parties agree that the control rule is applicable in this case. The Court of Human Rights 
found the same in Lindheim, see paragraphs 75–78. I also mention that the Court found that 
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the measure was in accordance with the general interest, see paragraphs 96–100. The statutory 
requirement is also undoubtedly fulfilled.   

 
(99) The requirement of proportionality is the foundation of the Convention. It is a basic condition 

that there is a fair balance between the interests of society justifying a measure and the rights 
under the Convention.  

 
(100) In practice, this is interpreted to mean that interference will be disproportionate, and contrary 

to the Convention, if the affected party must carry “an individual and excessive burden”. This 
criterion has been used in several cases from the Court of Human Rights sitting either in 
plenary session or as a Grand Chamber. Among them is the judgment 18 December 1984 
Sporrong and Lönnroth v. Sweden paragraph 73, judgment 21 February 1986 James and 
others v. The United Kingdom paragraph 50, judgment 29 March 2010 Depalle v. France 
paragraph 83 and judgment 16 November 2010 Perdigão v. Portugal paragraph 67. 
 

(101) I also refer to the aforementioned Hutten-Czapska v. Poland paragraph 167 that there must be 
“… a reasonable relation of proportionality between the means employed and the aim sought 
to be realised …”. This means that “a fair balance” must be struck between general interests 
the measure is meant to protect and the provisions in the Convention provided to protect the 
individual’s fundamental rights, and that there must not be a “disproportionate and excessive 
burden”. 

 
(102) As for the further content of Article 1 Protocol 1, including the requirement of 

proportionality, I refer to Norwegian Official Report 2013: 11 section 5.2.1.7 page 27, HR-
2016-304-S (Guldberg) paragraph 39–51 and Grimstvedt paragraph 52–66.   

 
(103) I cannot see that more recent case law exists from the Court of Human Rights changing the 

content of the requirement of proportionality, as I have account for.   
 
(104) According to section 2 of the Human Rights Act, Article 1 Protocol 1 applies as Norwegian 

law. In the event of conflict, it takes precedence over provisions in other legislation, see 
section 3 of the Human Rights Act. In that regard, I refer to the basic interpretation principles 
with regard to section 3 of the Human Rights Act presented by the Supreme Court in the 
plenary judgment Rt-2000-996 on page 1006, and that have later been repeated in other 
rulings. When applying the rules in Article 1 Protocol 1, Norwegian courts must make an 
independent interpretation of the Convention, and in that regard use the same method as the 
Court of Human Rights. This is summarised as follows in Rt-2005-833 paragraph 45: 

 
“Norwegian courts must thus follow the provisions in the Convention, general considerations 
of purpose and the rulings of the Court of Human Rights. Nonetheless, it is primarily the 
task of the Court of Human Rights to develop the Convention. And if there is any doubt 
about the interpretation, Norwegian courts must, when balancing various interests or values, 
be able to rely on value priorities forming the basis for Norwegian legislation and general 
opinion on what the law should be.”  

 
(105) In this regard, I also refer to Guldberg paragraphs 50–51, where it is stated that the leeway for 

reasoned legislative considerations must be generous in such a political field with complex 
issues and strong conflicts of interest.   
 

(106) Also, I note that section 15 subsection 9 the Ground Lease Act, which allows stipulating the 
ground rent to an amount exceeding the maximum in subsection 4 if necessary out of 
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consideration for the protection of the lessor under Article 1 Protocol 1, is a reminder of the 
national obligations that follow from the Convention.   
 

(107) The proportionality assessment 
 
(108) In line with Guldberg paragraph 60 et seq., my assessment will consist of two main 

components. One of them is the legislature’s reasoning for the rules on adjustment of the 
ground rent in connection with extension under section 33 of the Ground Lease Act – 
including the maximum as an impediment for the main rule on increase according to plot 
value. The second component is the financial facts; the effect of the ceiling preventing a 
further increase of the ground rent according to increase of the plot value.   

 
(109) I will first consider the legislature’s reasoning for the limitations in the main rule on increase 

according to the plot value, and in particular the maximum, and the balancing of the lessor’s 
and the lessee’s interests in that regard. The appellants contend that the maximum must be set 
aside to avoid violation of Article 1 Protocol 1.  

 
(110) From an overall perspective, it is evident that the legislature has consciously complied with 

the instruction by the Court of Human Rights in Lindheim paragraph 137. The process has 
been steered by a clear goal of implementing necessary amendments to avoid future violations 
of Article 1 Protocol 1. The participants involved – the law committee, the hearing instances, 
the Ministry and finally the Standing Committee on Justice and the Storting – have all been 
concerned with this.  
 

(111) At the same time, it is clear that it has not been an easy task.  
 

(112) The Ground Lease Act affects many persons and homes in Norway, and there are strong 
financial and personal interests involved. This is in particular demonstrated by the discussions 
in the Storting. They were marked by political disagreement, and the Act appears to be a 
compromise between conflicting interests.  

 
(113) As for the preparatory works, I have noted in particular the Ministry’s statements in the 

Proposition that its main purpose was to “ensure improved proportionality” in the rules to 
avoid similar violations of Article 1 Protocol 1 in the future. I have also noted the statement 
that the proposed amendments will place the lessor in a more favourable position than 
previously. This is also reflected in the Ministry’s proposed main rule – in connection with 
renewals of lease agreements under section 33 of the Ground Lease Act, the lessor is entitled 
to increase the rent based on the plot value, not merely according to the consumer price index. 

 
(114) At the same time, it is also clear that the interests of the lessees have played an important part, 

and that the limitations, both in the form of a certain percentage and a maximum (a one-off 
adjustment), were regarded necessary to avoid unreasonable consequences of the general rule 
on increase according to plot value. Here, I refer to the Ministry’s statement in section 4.4 
page 43 of the Proposition from which I have quoted earlier, that the Proposition is based on a 
general balancing of the interests of the lessor and the lessee.  

 
(115) To me, it is clear that the Ministry knew that the proposed rules, including the maximum, 

would affect the lessors in various manners. This includes also the obvious – that some lessors 
– with expensive plots – would be particularly harshly affected, see the quotes from 44 et seq 
of the Proposition. It is also held in chapter 9 of the Proposition on the financial and 
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administrative consequences on 77, that some lease agreements will not be affected, because 
the ground exceeds the maximum. However, in the assessment it was considered crucial that a 
rule giving the lessor an unconditional right to increase up to 2.5 percent of the plot value, 
might result in a large increase of the rent, which in turn could imply that some lessees would 
not afford to continue the lease. 
  

(116) It is also clear that the majority of the Storting knew that the maximum would affect lessors of 
expensive plots in particular, but that such a limitation was necessary to prevent unreasonable 
effects for the lessees. The majority chose, as an extra effort to avoid violation of the 
Convention, to implement the rule on the right to a new rent increase after a minimum of 30 
years, to ensure a “fair balance” between the parties also over time.  

 
(117) In my view, the preparatory works show that a thorough assessment and balancing of the 

interests of both the lessors and the lessees was carried out. The fact that the maximum would 
affect the owners of expensive plot was obvious, and the consequences were expressly 
assessed – but with the outcome that the interests of the lessees were deemed more important. 
The fact that the lessors, and particularly those who own expensive plots, find this 
unreasonable, cannot prevent the legislator from emphasising more social considerations. This 
does not imply that the measure, based on an overall assessment of more general concerns, 
must be deemed disproportionate.  

 
(118) Nor does the general wording of the Act and its application regardless of the lessee’s financial 

position make the provision disproportionate. In that regard, I mention that the Ministry 
considered a provision on individual assessment of the rent level under each lease agreement, 
see the Proposition page 45. The Ministry found that Lindheim paragraph 130 could not be 
interpreted to mean that the Act required an individual assessment. Considering that there are 
approximately 170 000 ground leases for permanent homes and holiday homes in Norway, I 
understand that foreseeability for the parties was emphasised as well as the need to limit the 
risk of disputes, see also Lindheim paragraph 125. Also, I mention James and others v. The 
United Kingdom paragraph 69 where the Court of Human Rights accepted the legislature’s 
general assessment although the result could have different consequences for different 
persons.  

 
(119) I will now turn to the financial consequences – and their proportionality.  
 
(120) As already mentioned, the court of appeal found that the plot had a value of NOK 110 million. 

The annual rent was NOK 658 225 corresponding to 31 816.75 per decare and an average of 
around NOK 12 200 per flat. The rent constitutes approximately 0.6 percent of the plot value 
per year. In comparison, I repeat that the rent in Lindheim constituted less than 0.25 percent of 
the plot value per year.  

 
(121) If the lessor had been able to increase the rent by an amount equal to two percent of the plot 

value, this would have given an annual rent of NOK 2.2 million. It would have given an 
annual rent of approximately NOK 107 317 per decare and approximately NOK 40 740 per 
flat.  

 
(122) It is also undisputed that the current rent is lower than the original rent corrected for changes 

in the general price level since 1963. An adjustment of the rent merely according to the 
consumer price index to the price level in 2016 would have given an annual rent of NOK 
963 342 kroner.  
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(123) As mentioned, the maximum of NOK 9 000 per decare constituted, after an adjustment 

according to the consumer price index, NOK 11 724 at the date of the adjustment. The 
maximum will, based on a profit calculation of two percent, have effect for plots with a value 
exceeding approximately NOK 600 000.  

 
(124) The lessor’s financial interest in the plot beyond the rent income must generally be considered 

small as long as the lease agreement is in effect. This also lies in the nature of ground lease: 
the lessor normally surrenders all control over the plot when a lease agreement is entered into. 
The lessee, on the other hand, will normally require full rights of use and develop the plot and 
then exploit it.  

 
(125) In this case, the parties had agreed on a lease period of 50 years, with a right for the lessor to 

decide whether to extend the lease or whether to let the lessee redeem the plot. Hence, in 
isolation, the lessor must be deemed to have a financial interest in the plot beyond the regular 
rent income. It was apparent from the lease agreement’s provisions that an increase of the rent 
had to be negotiated, and that the actual situation upon expiry of the lease would already after 
50 years give the lessor a good starting point if this was negotiated – with the same 
possibilities of profiting from the plot value. I mention in this regard that Selvaag, when the 
lease agreements were entered into, had obtained a relatively high ground rent. 

 
(126) However, this can only be a starting point. When the lease agreements were entered into, 

public rent control was being exercised, and it must have been apparent to the lessor that the 
same would be the case also in the future. In what way and to what extent was of course 
uncertain, but it ought to have made the lessor expect that future rents would be based on the 
plot value in a possible extension.  

 
(127) In Lindheim, there is nothing to suggest that the very right to extension was contrary to the 

Convention. This was also the conclusion in the subsequent revision. Nonetheless, when 
assessing the proportionality, it cannot be ruled out that the lessor – at least as a starting point 
– must be deemed to have had an expectation that the lease agreement would expire according 
to their terms after 50 years. In the same assessment, this expectation must be recognised as 
one aspect in an overall assessment, which is how I interpret the Court of Human Rights in 
Lindheim paragraph 133. The Supreme Court concludes the same in Grimstvedt paragraph 
69–70 and in Guldberg paragraph 86. 

 
(128) I see that the financial consequences for the lessors in the case at hand are considerable, when 

comparing the profit with what they would have obtained if the rent was adjusted according to 
the main rule of two percent of the plot value. A maximum would necessarily imply that the 
more valuable the ground, the smaller the profit – in relative terms.  

 
(129) However, I emphasise that the ground rent is almost risk-free income earned by the lessor 

exclusively in his capacity as owner of the land. No other performance is required from the 
lessor, which makes the system comparable to passive money placement. This annual profit 
will continue in the foreseeable future, with a possibility of adjustment according to the 
consumer price index and a new revision after 30 years. Such a low risk implies a modest 
expectation of profit.  

 
(130) The financial profit alone cannot be decisive in the assessment of proportionality. I consider it 

decisive that that the legislature has conducted a broad and compound balancing of the 
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financial consequences for both the lessor and the lessee. In principle, the legislature has 
acknowledged the lessor’s right to a rent based on the plot value, while it has been considered 
necessary to implement a limitation for other weighty reasons.   

 
(131) After an overall assessment of these circumstances, I cannot see from a financial perspective 

with regard to the lease that the lessors must carry an individual and excessive burden which 
creates a disproportionate interference in relation to Article 1 Protocol 1.  

 
(132) Against this background, I conclude that the court of appeal’s ruling is based on the correct 

application of the law, and the appeal must thus be dismissed.  
 
(133) The appellants have not succeeded. The respondent have won the case in full and are entitled 

to have their costs covered under section 20-2 subsection 1 of the Dispute Act. I do not find 
reason to apply any of the exception rules in the Act.  

 
(134) The respondents have demanded costs of NOK 1 230 656 including VAT in the Supreme 

Court. The amount constitutes legal fees in its entirety. The appellants have not had any 
objections. The amount is considered necessary and is awarded, see section 20-5 of the 
Dispute Act.  
 

(135) I vote for this 
 

J U D G M E N T :  
 

1. The appeal is dismissed. 
 

2. Stiftelsen Karibu and Mallin Eiendom AS will jointly and severally pay costs to 
Marianne Cecilia Lundin and others jointly of NOK 1 230 656 – 
onemilliontwohundredandthirtythousandsixhundredandfiftysix – within  
2 – two – weeks of the service of this judgment.   

 

(136) Justice Østensen Berglund: I agree with Acting Justice Lindsetmo in all material respects and 
with his conclusion.  

(137) Justice Møse: Likewise.  

(138) Justice Bergsjø: Likewise.  

(139) Justice Indreberg: Likewise.  
 
 
 
Following the voting, the Supreme Court gave this  
 
 

J U D G M E N T :  
 

1. The appeal is dismissed. 
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2. Stiftelsen Karibu and Mallin Eiendom AS will jointly and severally pay costs to 
Marianne Cecilia Lundin and others jointly of NOK 1 230 656 – 
onemilliontwohundredandthirtythousandsixhundredandfiftysix – within  
2 – two – weeks of the service of this judgment.   
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