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case no. 18-186326SIV-HRET 

(1) Justice Møse: This case concerns a request for access to a very large number of electronically 
stored documents. 

(2) On 17 June 2016, Felleskjøpet Agri SA (Felleskjøpet) brought an action against the Swiss 
company Infor (Steinhausen) II GmbH (Infor), claiming damages after cancelling an 
agreement on purchase of a so-called ERP system (Enterprise Resource Planning). The stated 
reason for the cancellation was late delivery. Infor filed a counterclaim, arguing that the 
cancellation was unwarranted and constituted a basis for compensation.  

(3) Infor’s main submission both against Felleskjøpet’s claim and in its own counterclaim was 
that Felleskjøpet was the main reason for the lack of progress and the non-delivery. In Infor’s 
view, Felleskjøpet had not fulfilled its duty to cooperate under the contract, and had displayed 
poor project management.  

(4) On 9 February 2018, Nedre Romerike District Court gave judgment ordering Infor to pay 
damages to Felleskjøpet in the amount of NOK 288 million. In the counterclaim, the district 
court found in favour of Felleskjøpet. Infor was also ordered to pay Felleskjøpet’s costs.  

(5) Infor appealed to Eidsivating Court of Appeal. During the preparatory phase, Infor requested 
access to a very large number of documents, mostly electronically stored. Felleskjøpet 
presented some documents, but otherwise refused to comply with the request.  

(6) The evidence to which Infor requested access consisted of three groups of documents relating 
to the contract between Felleskjøpet and Infor, Felleskjøpet’s cooperation in the project and 
the measure of damages, respectively.  

(7) On 7 November, the court of appeal ordered Felleskjøpet to present all the requested 
documents except for some which the court assumed that Infor had in its possession already 
or had received during the appeal hearing. The deadline for complying with the court’s order 
was set to five weeks – until 14 December 2018. Felleskjøpet was ordered to present a total of 
91 pieces of evidence:  

“1.  Felleskjøpet Agri AS is ordered to present: 
 

• Internal minutes/memoranda of meetings between Felleskjøpet and Infor during 
the offer period and signing period, including the meetings held on 14 March 2014 
and 17 March 2014. 

• Any written document regarding Felleskjøpet’s choice of Infor as supplier. 
• Documentation of project management in Felleskjøpet (organisation chart and 

documents describing internal distribution of responsibilities and functions in 
Felleskjøpet, and routines for internal training)  

• Documentation showing how Project 1 was established within Felleskjøpet’s 
management  

• Documentation of continuing risk assessment of the project (beyond joint risk 
assessments in management group meetings and the initial risk assessment, which 
has already been presented) and the measures implemented 

• Felleskjøpet’s project management documents as well as project mandate 
• Information regarding Felleskjøpet’s internal management group meetings, 

including information regarding frequency and list of participants from 
Felleskjøpet’s internal management group meetings 

• Documentation from Felleskjøpet’s internal management group meetings, 
including (i) presentations; (ii) minutes of meetings; (iii) email correspondence 
regarding management group meetings; (iv) written communication to/from 
members of the management group regarding the project; and (v) management 
group reporting packages 
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• Minutes of meetings/internal memoranda from management meetings in 
Felleskjøpet where Project 1 was discussed 

• Minutes of meetings and supporting documentation from board meetings in 
Felleskjøpet where Project 1 was discussed 

• Reports/emails from Felleskjøpet’s management group/others to the general 
manager and the board in Felleskjøpet 

• All internal communication, including minutes of meeting, memoranda and emails 
between Christen Rehn, Terje Johansen, John Arne Ulvan and Randi Andraa 
regarding Project 1 during the period 3 April 2014 to 3 February 2016 

• All internal communication regarding refusal to accept delivery of milestone 3, 
including email correspondence regarding the following delivery dates: 17 April 
2015, 4 May 2015, 2 June 2015, 19 June 2015 and 30 June 2015 

• Internal communication in Felleskjøpet related to delivery of milestone 1 and 
milestone 2 in Project 1 

• All communication, including minutes of meeting, memoranda and email 
correspondence with EY [Ernst & Young] 

• Agreement, description of assignment and mandate to EY, as well as all internal 
correspondence in Felleskjøpet regarding EY’s tasks  

• All communication, including minutes of meeting, memoranda and emails with 
Accenture 

• All documentation regarding plan and implementation of change management  
• Documentation showing Felleskjøpet’s work on process improvement and 

efficiency improvement  
• Any written document constituting part of the basis for deciding to cancel the 

contract  
• Internal emails on Infor’s budget overruns and all other updates related to the 

financial status in the project apart from what has already been disclosed.  
• Documents from the offer process in Project 2, including (i) tender invitation; (ii) 

information request; (iii) other documents published to the offerers; (iv) sales 
presentations; and correspondence between Felleskjøpet and the offerers in the 
offer process. 

• Documents showing Felleskjøpet’s actual time use in Project 1 and  
Project 2 

• Documentation showing that the project participants in Felleskjøpet have been 
given time to work with Project 1 and 2, as well as employment fraction allocated 
to the projects.  

• Overview of tasks the external suppliers performed in Project 1 (per supplier if 
available), agreements, mandate and assignment descriptions with these suppliers 
and all time sheets/invoices from these 

• Overview of tasks the external suppliers performed in Project 2 (per supplier if 
available) the agreements with these suppliers and all time sheets/invoices from 
these 

• Documentation showing that the largest costs (amounts exceeding NOK 1 million) 
have in fact been paid by Felleskjøpet in Project 1 and Project 2 respectively 

• Offer from Istone (M3) related to Project 1 
• Offer from Istone (Microsoft 365 O) related to Project 2 
• Offer from Istone regarding delivery of M3 for Project 2 
• Overview of tasks performed by the core team in Project 1  

(per employee if available) 
• Overview of tasks the process owners performed in Project 1  

(per employee if available) 
• Documents showing actual time use on Project 1 (number of hours and on what 

they are spent) 
• The underlying documents of the auditor’s control estimates   
• Overview of tasks each supplier performed in Project 1. Alternatively, an overview 

of tasks performed by the largest suppliers if tasks per supplier is not possible to 
procure  

• Documentation showing that the largest costs (amounts exceeding NOK 1 million) 
have in fact been paid by Felleskjøpet. 

• Detailed estimates making basis for the estimated claim (in Excel if available) as 



case no. 18-186326SIV-HRET 

well as information on assumed number of reduced personnel 
• Documentation/minutes of meetings where potential efficiency gain was discussed 

prior to and during the offer process in Project 1 
• Gain plan and information on how Felleskjøpet has planned to ensure that the 

gains are realised 
• Information on what the proceeds requirement of 7.5% [is based on]  
• Supporting documents for calculation of loss related to licences and maintenance 

in Excel …  
 
 2.  Felleskjøpet is ordered to present the following information/documents related to 

invoices from these companies: 
 

 PwC 
 

• Specification (detailed description) of agreed delivery/scope, as well as what was in 
fact delivered and which parts of the project the delivery relates to, and 

• Specification (detailed description) of what each consultant has spent time on in 
Project 1 and Project 2. 

• Information whether some of the work performed by PwC in Project 1 was reused 
in Project 2. 

 
 Advokatfirmaet Selmer 

 
• Specification (detailed description) of agreed delivery/scope, what was in fact 

delivered and which parts of the project the delivery relates to, 
• Information on persons participating in the project team, how many hours each 

person spent on the project and the hourly rate, and 
• Specification (detailed description) of what the participants in the project team 

spent time on. Note that this request is not related to the content of the law firm’s 
advice, as it is merely a request for an explanation of the time use and how it is 
connected to the project.  

• Information whether some of the work performed by Advokatfirmaet Selmer in 
Project 1 was reused in Project 2. 

 
Ernst & Young 
 
• Specification (detailed description) of agreed delivery/scope, what was in fact 

delivered and to which parts of the project the delivery relates, and 
• Specification (detailed description) of tasks each consultant has performed in the 

project (a total of 1 066 hours). 
 

Accenture  
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, 
• Information regarding persons participating in the project team, how many hours 

each person spent on the project and the hourly rate, and 
• Specification (detailed description) of what each consultant spent time on. 
• Information whether some of the work performed by Accenture in Project 1 was 

reused in Project 2. 
 

Cervo 
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, 
• Information regarding persons participating in the project team, how many hours 

each person spent on the project and the hourly rate, and 
• Specification (detailed description) of what each consultant spend time on. 
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Cogitor 
 
• Information on all specific tasks Roald Heitmann performed for Felleskjøpet,  
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates. 
 

EY 
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, and 
• Description of EY’s responsibility for the progress in Project 1.   

 
iBiz Solutions 
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and which parts of the project the delivery relates to, and 
• Specification (detailed description) of which tasks each consultant performed. 
• Information regarding: 

o Why many costs were invoiced after the project was put on hold and later 
stopped, and what these costs related to, and 

o Whether these costs related to Microsoft’s BizTalk integration software 
and – if that is the case – whether Felleskjøpet has used BizTalk after the 
cancellation and whether Felleskjøpet is still using it today. If Felleskjøpet 
has not used this technology after the cancellation of Project 1 and/or is 
not using it today, Infor requests a confirmation from iBiz Solutions. 

 
Manpower 
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, and 
• Specification (detailed description) of what each person in the project team spent 

time on 
 

Mark Information Norge NUF 
 

• Information on what has happened to the terminals after Project 1 was cancelled, 
including whether Felleskjøpet still owns or is still using the terminals. If the 
terminals have not been used after Project 1 was cancelled and/or is no longer in 
use, Infor requests a confirmation from Mark Information. 

 
Advokatfirmaet Selmer 

 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, 
• Information regarding persons participating in the project team, how many hours 

each person spent on the project and the hourly rate, and 
• Specification (detailed description) of all tasks performed for Felleskjøpet.  

 
SG Finans 
 
• Specification of tasks SG Finans has performed for Felleskjøpet. 

 
Current Software/UNIT4  
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, and 
• Specification (detailed description) of persons involved in the project, number of 

hours and hourly rate per employee, as well as tasks the employees performed for 
Felleskjøpet. 

• Information regarding whether the module has been in use after the cancellation of 
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Project 1 and whether it is still in use by Felleskjøpet. In the opposite case, Infor 
requests a confirmation from Current Software. 

 
Business economist Terje Gundersen 
 
• Specification (detailed description) of agreed delivery/scope, what was in fact 

delivered and to which parts of the project the delivery relates 
 

Vince 
  
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, 
• Specification (detailed description) of tasks the employees performed for 

Felleskjøpet, and 
• Detailed description of which documents have been converted/extracted from the 

old system with assistance from Vince. 
• Information on: 

o What the costs invoiced in November and December 2015 specifically 
relate to.   

 
Zalaris HR Service Norway 
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, and 
• Specification (detailed description) of persons involved in the project, the number 

of hours and hourly rate per employee, as well as the tasks the employees 
performed for Felleskjøpet 

• Information whether the use of the licences stopped upon the cancellation of 
Project 1 and whether the licences are still in use. If the answers are negative, Infor 
requests a confirmation from Zalaris HR Service Norway. 

 
Lumagate  
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, and 
• Specification (detailed description) of tasks the employees performed for 

Felleskjøpet. 
 

Link Nordic 
 
• Specification (detailed description) of agreed delivery/scope, what was actually 

delivered and to which parts of the project the delivery relates, and 
• Specification (detailed description) of tasks the employees performed for 

Felleskjøpet 
• Information whether licences have been in use after the cancellation of Project 1 

and whether they are still in use. If they are not in use or have not been used since 
the cancellation, Infor requests a confirmation from Link Nordic. 

 
Felleskjøpet 
 
• Calendars and travel plans for Felleskjøpet’s asserted resources for the entire 

period they were allocated to the project  
• Overview of holiday and time taken off for Felleskjøpet’s asserted resources for 

the entire period during which they were allocated to the project, and 
• Overview of any costs in the form of new employments or increased use of 

temporary staff or overtime due to the projects   
• Information whether, in the simple overviews presented so far, deductions are 

made for periods during which Felleskjøpet was more or less unavailable for the 
project due to the large pressure related to other tasks (so-called ‘red’ or blocked 
periods for Felleskjøpet’s resources). 
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3.  The duties imposed on Felleskjøpet in items 1 and 2 must be fulfilled within 14 

December 2018.” 
 

(8) Felleskjøpet appealed the court of appeal’s order on access to evidence to the Supreme Court. 
The appeal is against the findings of fact and the application of law.   

(9) The Appeals Selection Committee decided to refer the case in its entirety to a division of the 
Supreme Court composed of five justices.   

(10) Because of the large number of electronic documents, the parties agreed prior to the Supreme 
Court hearing that an expert should be appointed to advise Felleskjøpet on how to gather the 
evidence/documents that the court of appeal had ordered the company to present. They agreed 
on a mandate and on relevant candidates. Against this background, the Supreme Court 
appointed KPMG partner Lars Wilberg as expert. He was told to submit his report within 
5 April 2019 – one month before the hearing – which he did.  

(11) Infor engaged a private expert, senior manager of Deloitte AS Victor Doak, and requested that 
he be present during the court-appointed expert’s meetings with Felleskjøpet’s representatives 
and IT specialists. The request was turned down by the Appeals Selection Committee’s ruling 
28 March 2019, but consent was given to the taking of evidence from Doak. The taking of 
evidence was dropped, as neither of the parties had any questions. Doak submitted a written 
statement on 15 April 2019. 

(12) Apart from that, the case is similar to that before the court of appeal.  

(13) The appellant – Felleskjøpet Agri SA – contends: 

(14) The appeal against the findings of fact mainly concerns the court of appeal’s assessment of 
how difficult and time-consuming it would be to comply with the order. Felleskjøpet submits 
that the presentation of evidence is far more difficult and time-consuming than what the court 
of appeal assumed. The court of appeal has thus made an error of law, in particular with 
regard to the proportionality requirement. In the appellant’s view, the court of appeal has 
made other errors of law with regard to requirements of relevance, specification and 
proportionality. Moreover, ordering the company to present information regarding the advice 
from Advokatfirmaet Selmer AS, is a violation of the prohibition against evidence in section 
22-5 of the Dispute Act.  

(15) Felleskjøpet Agri SA has submitted this prayer for relief: 

“1.  Eidsivating Court of Appeal’s order of 7 November 2018 in case  
18-076187ASD-ELAG is to be set aside. 

 2.  Felleskjøpet Agri SA is to be awarded costs in the court of appeal and in the 
Supreme Court.” 

(16) The respondent – Infor (Steinhausen) II GmbH – contends: 

(17) The court of appeal’s order to present evidence was necessary to uncover all aspects of the 
case, also in light of Felleskjøpet’s reluctance to comply with previous requests. The task of 
gathering the material is not comprehensive, which is illustrated by the report from the 
privately appointed expert. The court-appointed expert’s report contains several weaknesses.    
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(18) The requested evidence is relevant. According to case law, due care must be exercised before 
precluding evidence during the preparations for lack of relevance. The requirement of 
specification is practiced much less strictly in more recent case law, and this development 
should not be reversed. The requests for evidence are proportionate, especially in light of the 
large values involved in the dispute, and may easily be complied with within the deadline 
given by the court of appeal. The prohibition against evidence in section 22-5 of the Dispute 
Act does not prevent presentation of material regarding the contact with Advokatfirmaet 
Selmer AS.  

(19) Infor (Steinhausen) II GmbH has submitted this prayer for relief: 

“1.  The appeal is to be dismissed. 

2.  Felleskjøpet Agri SA is to pay the costs of Infor (Steinhausen) II GmbHs in the 
Supreme Court. 

3.  Felleskjøpet Agri SA is to pay the costs of Infor (Steinhausen) II GmbHs in the 
court of appeal incurred in the issue of access to evidence.” 

(20) My view on the case 

(21) The order is made by the court of appeal as the first instance. The Supreme Court is therefore 
fully competent under section 30-6 of the Dispute Act. Limitation may however follow from 
section 29-3 subsection 2. I will not elaborate further on this provision, which in my view is 
not significant.  

(22) General legal principles  

(23) The general legislative purpose of the evidence rules in civil procedure is that they promote 
substantively correct decisions. But the ideal of obtaining a complete evidence base and 
correct findings of fact must to some extent yield to other important considerations. The 
Dispute Act therefore has rules on prohibition of evidence and on limitations to the right to 
present evidence due to the consideration for proportionality between the scope of the 
proceedings and the significance of the case. I refer to Norwegian Official Report 2001: 32 A 
Rett på sak page 454 on the purpose of the evidence rules.  

(24) The parties to a dispute have a general obligation to submit truthful and complete information, 
see section 21-4 of the Dispute Act.  

“The parties shall ensure that the factual basis of the case is correctly and completely 
explained. They shall provide such accounts and present such evidence as are necessary to 
fulfil this duty, and they have a duty to give testimony and access to evidence in accordance 
with section 21-5.” 

 
(25) The rule in section 21-5 on the general duty to testify and give access to evidence reads:   

 
“All persons have a duty to testify about factual circumstances and to grant access to objects 
etc. that may constitute evidence in legal proceedings, subject to the limitations in the rules 
on prohibited and exempted evidence in Chapter 22 and other provisions on evidence in this 
Act.” 

 
(26) In addition, I mention the purpose provision in section 1-1, describing among other things the 

parties’ right to access and the idea that the proceedings and the costs are reasonably 
proportionate to the importance of the case.  
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(27) Of particular relevance to our case are sections 26-5 and 26-6, containing rules on the access 
to evidence:   
 

“Section 26-5 Objects as evidence 
(1) Anyone is obligated to make available as evidence objects that are in their 

possession or which they can obtain possession of.  

(2)  In order to satisfy the obligation in subsection (1), the court may order the parties 
and other persons to answer questions about whether they are aware of items of 
evidence and to make necessary investigations in such respect. They may also be 
ordered to prepare comparisons, extracts or other reviews of information that may 
be gathered from items of evidence.  

(3) The court may refuse access to evidence pursuant to subsection (1) or (2) if such 
access would incur expenses that are not reasonably proportionate to the dispute 
and the potential value of the evidence, or if the party has approximately the same 
possibility of obtaining access to such evidence. The court may make access to 
evidence conditional upon an advance of the expenses involved from the person 
having requested access. 

Section 26-6. Formulation of the request for access to evidence  
(1) A request for access to or questions concerning real evidence shall be specified in 

such detail that it is clear as to which item of evidence the application relates. 
(2) The court may relax the specification requirement if these are unreasonably 

complicated to comply with and there is a clear possibility that the requirement 
may give access to evidence.” 

 
(28) Documents constitute an “object” within the meaning of the law, also when it comes to 

“electronically stored information etc.”, see section 26-1. For the sake of completeness, I 
mention that also the former Dispute Act had provisions covering such material, see the 
Supreme Court judgment Rt-2004-1467 on electronic mail, in particular paragraph 22.   

(29) The provisions I have quoted contain three main requirements: The requested objects must 
constitute evidence in the case; i.e. they must be relevant, the request must be specific and it 
must be proportionate to the dispute.   

(30) In the preparatory works to the Dispute Act, the Anglo-American concepts of “disclosure” 
and “discovery” are discussed. They may generally be described to entail that the parties, as a 
starting point, have a duty to inform and to present any material that might be relevant to the 
case. It is clear – and undisputed – that the legislature has not wanted such an extensive 
system in Norwegian law. I will first mention Norwegian Official Report 2001: 32 A section 
16.6.4, which states:   

“Introducing ‘discovery’ in Norwegian procedure to the extent this is practiced in American 
law in particular, but also in English law, is in the committee’s view out of the question. It 
would constitute a fundamental breach of the weighty considerations suggesting a more 
efficient – also cost-efficient – civil procedure.” 

 
(31) The same is set out in Proposition to the Odelsting No. 51 (2004-2005) page 208: 

 
“The Ministry deems it utmost important to have information on central evidence in the case 
as soon as possible. One way of doing this is to implement detailed and sanctioned rules on 
the duty to present evidence, for instance modelled on the English disclosure rules, see the 
Report part II chapter 16.6 (pp. 460-65). However, this may create a time and cost 
demanding system. The Ministry finds, like the Committee, that much of the same can be 
achieved by concentrating on the duty to present evidence by the introduction of a standard 
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description of the parties’ duty to provide truthful and complete information. Another 
instrument to achieve this would be discretionary exemption from the requirement of 
invidualisation under section 253 subsection 1 of the [former] Dispute Act, see the Proposal’s 
section 26-6 subsection 2, and the possibility to request comparisons and processing of 
information that can be retrieved from the evidence object etc. under section 26-5 subsection 
2 second sentence.”  

(32) The Ministry therefore emphasises that one should not go as far as in Anglo-American law, 
but keep an increased focus on the duty to present evidence in accordance with the Dispute 
Act. Moreover, the Ministry points at the discretionary exemption from the requirement of 
individualisation.  

(33) In summary, it can be established that the consideration for substantively correct decisions is 
weighty; hence, the central purpose is to ensure that the case is clarified to the extent possible. 
The parties must contribute to this. However, there are certain limitations, such as the 
requirements of relevance and specification. Limitations may also follow from the 
requirement of proportionality. The legislative intent has not been to introduce a system 
where a party has a duty to present all material that might be relevant.  

(34) A number of rulings by the Supreme Court and the Appeals Selection Committee concern 
presentation of evidence, but none of them involves such a vast number of documents as in 
the case at hand. Nor have there been cases where the possibility to search in digital files has 
been equally prominent.  

(35) This case therefore raises new issues. The theoretical possibility to search in almost all of the 
party’s relevant documents is in fact on a par with “disclosure” and “discovery”, which was 
not the legislature’s intention.   

(36) The findings of fact 

(37) The court of appeal assumed that it would be “easy to search and categorise the documents”, 
since everything was electronically stored. Several of the requests concerned documents that 
the court of appeal considered accurately identified and were “relatively easy to respond to”, 
such as organisation charts, project mandates, minutes of meetings and memoranda. The same 
applied for correspondence specified according to document type, sender/recipient, time 
period and topic. Although it involved a large number of documents, only a limited group was 
requested. Also, in the court of appeal’s view, the “more resource-demanding requests are not 
more resource-demanding than what must be expected in such a voluminous case as the 
present one”.  

(38) It appears from the order that the court of appeal was aware that it concerned a large number 
of documents. The court’s use of terms like “easy”, “relatively easy”, “not more resource-
demanding that what must be expected”, as well as the five weeks’ deadline, must however 
imply that the court of appeal found that gathering the documents would be a manageable 
task.  

(39) In his report, the expert appointed by the Supreme Court gives a different description of the 
amount of work required to respond to the requests. In his view, Felleskjøpet needs to search 
through all relevant information sources to comply with the court of appeal’s order. He 
recommends that the company engage a third party to assist in securing, searching and 
categorising, and use a suitable eDiscovery solution. The securing and processing alone will 
require much resources, since the documentation to be searched through is extensive. 
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Formulations like “any written documents” and “all documentation” practically imply that the 
amount of data to concentrate on is unlimited.   

(40) Infor has a number of objections to the report, primarily concerning the method used. It is 
pointed out that the expert’s contact person in Felleskjøpet was the company’s lawyer, that the 
report does not guarantee verifiability as to which information Felleskjøpet has provided to 
the expert, and that he has not verified the information received from Felleskjøpet in the 
manner the mandate describes.  

(41) In my view, the formulations in the mandate, on which the parties agreed, do not support the 
contention that the expert’s work is contrary to the requirements of verifiability and 
verification, and to the method the expert was to use when performing his assignment.  

(42) Infor also criticises the report’s contents. One objection is that the expert has interpreted the 
court of appeal’s order to present evidence as – in fact – an order of investigation and thus 
chosen the wrong approach. Infor also submits that the report makes a comparison to the 
investigation of Troms Kraft in 2013/2014. This submission cannot succeed. From the report, 
it is clear that the comparison is only made with regard to the number of documents and 
volume, to illustrate the scarcity of comparable Norwegian cases.   

(43) Another objection Infor makes, is that the expert has incorrectly assumed that Felleskjøpet is 
to procure all existing material. He has stated among other things that Felleskjøpet “needs to 
search through all relevant information sources” to comply with the court of appeal’s order.  

(44) To some extent I agree with Infor that the court-appointed expert has taken a broad approach 
in his assignment. The method depicted in the report has clear similarities with “disclosure” 
and “discovery”, which the legislature, as mentioned, has not intended. When we are dealing 
with such a large amount of data as in the case at hand, the question arises as to what can be 
reasonably requested.  

(45) This must however be seen in context with how the court appeal formulated the order to 
present evidence. The background for the expert’s broad approach is the court of appeal’s 
conclusion. According to his mandate, with which both parties before the Supreme Court 
agreed, he was in fact to assess how Felleskjøpet should proceed to “gather the 
evidence/documents the company is ordered to present by Eidsivating Court of Appeal”. The 
expert has thus not acted beyond his mandate.  

(46) At the same time, it is unreasonable to request a party to search each and every relevant 
document if the volume of documents is vast and the order is formulated in very general 
terms. That is particularly the case for more peripheral documents. Where to draw the line 
must be assessed individually based on what must be considered a careful investigation. The 
question depends on the requesting party’s possibility to ask for more documentation later if 
necessary, while still complying with the requirements of the law. I will revert to the line to be 
drawn in the requirement of specification.  

(47) In this context, I add that Infor cannot succeed with its contention that the order must be 
interpreted in light of grounds or specifications provided in the parties’ written pleadings. It is 
the conclusion that expresses the court’s order. It can only be interpreted in light of the 
reasoning provided. The court’s order does not automatically correspond to what the 
requesting party has argued in its pleadings. The party ordered to present evidence may also 
be given a deadline and a judgment of default if the order is not complied with, see section 
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16-7 subsection 2 and section 16-10 of the Dispute Act.  

(48) In light of the court-appointed expert’s wide approach to the mapping of information sources, 
he has concluded that the volume of documentation to be reviewed is extremely large. His 
overall assessment is that the process of responding to the court of appeal’s order in 
accordance with its formulation, is almost impossible to carry through. He concludes as 
follows:   

“An eDiscovery process with a data volume (all sources) as this case represents will 
according to experience be hard to carry through in less than 12 months. … Based on 
existing information, an estimated data volume in this case will be around 5,000 GB and it 
may be possible with good criteria to filter this down to 500 GB and 2.5 million documents.” 

(49) A cost estimate for such a 12-month project will, the expert holds, require ten man-years and 
cost NOK 11.7 million.  

(50) The court-appointed expert thus believes it would require considerably more time and 
resources to comply with the order than what the court of appeal assumed. As mentioned, the 
expert has chosen – in line with his mandate and the court of appeal’s conclusion – a wider 
approach than what the requirement of specification entails. But even adjusted for that, there 
is no doubt that court of appeal’s assessment and that of the expert differ substantially.  

(51) On the other hand, the privately appointed expert holds that the court of appeal’s assumption 
that five weeks are sufficient to comply with the order is not unreasonable. He estimates that 
the costs for searches in the relevant material will be just below NOK 1 million.  

(52) In my view, his argumentation contains weaknesses. First, he believes that all of the 91 items 
in the order to present evidence were sufficiently specific. As I will revert to under the 
requirement of specification, I do not agree. Next, he narrows down the order in a way in that 
in my view is unwarranted. He assumes that most of the documents can be found without 
going over the entire system; that any digital searches can be limited to parts of email and file 
servers; and that it is unnecessary to search the email accounts of the 200 employees in 
Felleskjøpet that participated in the ERP project – it is enough to concentrate on the four 
employees who played a central part in the implementation. The way the court of appeal’s 
order is formulated, this is too narrow an approach.   

(53) The privately appointed expert’s narrow approach, which implies, in his view, that the 
requests can be responded to in five weeks, substantiates that such a short deadline is not 
sufficient to comply with the court of appeal’s order in line with its wording. A different 
matter is that his approach illustrates a possible procedure for the court of appeal to use to 
specify the order. I will revert to that.  

(54) My conclusion is thus that the court of appeal has made an incorrect assessment of the 
consequences of the order to present evidence, and that the deviation from what it actually 
entails is considerable.   

(55) Relevance 

(56) According to section 21-7 of the Dispute Act, the parties may only present evidence about 
facts that may be of importance to the ruling to be made. Hence, the evidence must have 
significance – be relevant, or as set out in the Supreme Court judgment Rt-2013-817 
paragraph 9, “carry information about relevant factual circumstances”. The same 
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understanding of the term evidence must apply according to the rules on presentation of 
evidence.   

(57) Whether or not something is considered evidence must otherwise be determined based on the 
requests made, the basis for the claim and the parties’ contentions with regard to legal rules, 
see Norwegian Official Report 2001: 32 B page 949. Whether the legal submissions and 
objections are solid, is not for the court to consider.  

(58) The question arises whether the court should also base its considerations on the parties’ 
contentions about what constitutes evidence, or if the court should make an independent 
review of this issue. The court of appeal seems to have placed decisive emphasis on the 
contentions. I do not agree. Admittedly, it follows from the wording in Proposition to the 
Odelsting No. 51 (2004–2005) page 204 that “the parties’ contentions on the evidentiary 
value of the documents must be taken as a starting point”. But the Supreme Court judgment 
Rt-2004-351 paragraph 22, to which the proposition refers, must in my view be interpreted to 
mean that the parties’ contentions as a starting point only refer to the merits of the case, and 
not the evidence offered. I find support for this in the Supreme Court judgments Rt-2013-
1719 paragraphs 37 and 38, Rt-2007-920 paragraph 39, read together with paragraph 44 and 
Rt-1990-1034. Such a distinction is also normal in other contexts – the court bases its ruling 
on contentions on the merits, but not on whether procedural conditions are otherwise met. 
Although contentions on the merits and evidence may be connected, it is important to 
maintain the distinction of principle.  

(59) According to the appellant, there should be a requirement of stating what the evidence is 
meant to prove in analogy of section 21-6 of the Dispute Act on the evidence that the party 
wishes to present. The respondent holds, on the other hand, that it concerns different 
situations that cannot be put on a par with each other.  

(60) An order to present evidence may, as demonstrated in the case at hand, imply an extensive 
and resource-demanding obligation to present internal documents. It thus seems reasonable 
that the requesting party specifies what the evidence is meant to prove, and that this must also 
be reflected in the court’s ruling. Such a requirement may also be necessary for the issue to be 
reviewable by way of appeal. I also refer to the Supreme Court order Rt-1997-736 concerning 
a request for evidence under section 253 subsection 2 of the former Dispute Act, emphasising 
the lack of specification and that it was unclear what the various documents could shed light 
on. 

(61) My conclusion is thus that it may be necessary to give a further description of what the 
requested evidence is meant to prove. A different matter is how extensive this duty should be. 
In many cases, it will be obvious what the evidence is meant to prove, which of course means 
that no further specification is needed.  

(62) In its discussion of the requirement of relevance, the court of appeal states the following:   

“The disputed matter in the case is whether Felleskjøpet’s cancellation was warranted, and 
the measure of damages. In light of Infor’s submission that [the reason for] the lack of 
progress with regard to milestone 3, was that Felleskjøpet did not fulfill its duty to cooperate 
under the contract and the poor project management on Felleskjøpet’s part, the court of 
appeal finds that the requested documents pertaining to the contract signing and 
Felleskjøpet’s cooperation in the project may constitute evidence in the case. Based on 
Infor’s contentions, the court of appeal considers it likely that the requested documents 
contain information on factual circumstances that may shed light on the parties’ contractual 
obligations, the distribution of risk between the parties, Felleskjøpet’s duty to cooperate and 
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the process until the decision to cancel.  

Furthermore, the court of appeal finds that the documents regarding the alleged claim for 
damages may constitute evidence in the case. As Infor has argued, information regarding the 
work to which each invoice relates and to which part of the project the delivery relates, will 
be relevant in the assessment of Felleskjøpet’s claim for damages.” 

(63) This reasoning raises the question whether the court of appeal has only based its ruling on 
Infor’s contentions about what constitutes evidence. As already mentioned, this would be an 
error of law. Under any circumstances, the court has only to a very small extent conducted an 
independent review.  

(64) The court of appeal also gives a common and very brief reasoning for the evidence’s 
relevance to Felleskjøpet’s alleged lack of cooperation under the contract and the measure of 
damages, respectively. Such reasoning is on an entirely superior level not sufficient in a case 
like this. Of course, a common reasoning may be formulated for several circumstances that 
are similar. But here, the court of appeal has given joint grounds for different circumstances, 
and the court has not made any further specification. For example, it is not clear how internal 
documents from the contract negotiations and the choice of supplier may serve as evidence 
for the non-fulfilment of the duty to cooperate. This requires a closer argumentation.  

(65) Specification 

(66) As mentioned, it follows explicitly from section 26-6 of the Dispute Act that a request for 
access to real evidence must be specified in such detail that is it clear as to which item of the 
evidence the application relates.  

(67) In Norwegian Official Report 2001: 32 B page 980, the following is stated regarding this 
provision:   

“The requirement of specification of the evidence to which access is requested, is currently 
provided in section 253 subsection 1 of the [former] Dispute Act, which is understood in 
relation to documentary evidence that the requirement must apply to specific documents. 
For instance, one cannot – as a clear main rule – request presentation of all correspondence 
between a party and a third party. The requirement of individualisation has been 
interpreted strictly in case law, although more recent case law has allowed, to some extent, 
interpretation of the requirement in light of the possibilities of individualisation that are 
present, so that it does not unreasonably prevent a correct presentation of the case.  

[Section 26-6 (1)] maintains the requirement of individualisation for requests that are 
possible to specify in such a manner. It is the Committee’s opinion that the requirement of 
individualisation in the provision must be interpreted in accordance with the more recent – 
and somewhat more forthcoming – case law. If this is not possible, one is not covered by the 
area of application for (1), and the request for access to evidence must in that case be based 
on the discretionary rule in (2). As for the requirement of individualisation under (1), see 
Schei pages 780-783.” 

(68) To illustrate how to draw this line, I mention two examples from Norwegian case law. In the 
Supreme Court order Rt-1999-493, a request was made for presentation of “… written 
documents on internal and external audit in the form of memoranda, correspondence, legal 
action, assessments etc. for currency transactions carried out in Bergensbanken ASA under 
the names ‘Lekvauds’, ‘Grevjan’ and ‘Lekis’”. The Supreme Court’s Appeals Selection 
Committee found, like the court of appeal, that the documents were not sufficiently specified. 
The Committee’s starting point was that a request for presentation must concern a specifically 
identified document, while it is not necessary to list each individual piece of evidence if a 
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considerable number of documents must be assumed to constitute evidence, see Rt-1998-583. 
The Committee continued:   

“In our case, it follows from Bergensbanken’s information that no singular case file exists 
containing all the documents requested. The bank will therefore have to search all of its 
archives for relevant documents. The appellant seems to have no idea of what kind of 
documents that actually exist, and what they might contain. The request for presentation is 
formulated in very general terms and gives the impression of a rather undefined search for 
any documents that might be of interest. The Committee therefore agrees with the court of 
appeal that the requirement of specification cannot be considered met.”  

(69) However, in the Supreme Court order Rt-2007-920 (Scancem) paragraphs 64–67, the 
requirement of specification was considered met. Here, the court of appeal had denied the 
company’s request that a former employee be ordered to present all correspondence between 
him and a different company regarding two other companies from 1999 and thereafter. After 
having quoted the starting points in Rt-1998-583 and Rt-1999-493, the Appeals Selection 
Committee stated that the purpose of the requirement of individualisation is that the other 
party knows which documents it is requested to present. The requirement must nevertheless 
be seen in light of the possibility to make a further individualisation, and it cannot be so high 
as to prevent clarification of factual circumstances relevant to the case. The Committee found 
it clear that the request – if the documents existed – could not create much doubt with regard 
to which documents it concerned. The individualisation requirement was thus met. Both 
sender and recipient was specified, as well as topic and time period.   

(70) Felleskjøpet has emphasised 18 items which it considers not to be adequately specified. 
Several items are generally formulated, such as the request to access to “any written 
document”, “all internal communication”, “emails”, “all documentation” and “internal 
minutes/memoranda/minutes of meetings”. 

(71) The court of appeal has discussed the specification requirement several times with regard to 
such expressions. I mention only two, which both concern the contract signing: 

“The court of appeal finds that it appears clear which documents are requested here. ‘Any 
written document’ is a wide term. The topic is specified and the time period is limited to the 
period prior to the contract was entered into. Examples are given of which types of 
documents are requested, such as internal minutes/memoranda from meetings between the 
parties, minutes, presentations, recommendations, budgets and correspondence. The court of 
appeal considers this adequate, as it would not be possible for Infor to give a further 
description of individual documents.   

…  

The court of appeal finds, also when it comes to these requests, that it appears clear which 
documents are requested. Although Infor asks for ‘all communication’, it cannot be doubted 
which documents it concerns. The request contains defined document types and 
communication with specific companies. When the request concerns ‘all communication’, 
this is limited to specific topics – change management. As for [documentation showing 
Felleskjøpet’s work with process and efficiency improvement], it will not be possible for 
Infor to specify further the type of documents, but it is clearly possible to identify the 
relevant documents.” 

(72) The court of appeal’s approach seems to be that all documents that might be relevant are to be 
presented. Highly general descriptions are used, based on the perception that further 
specification is not possible. This point of departure is legally incorrect.    
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(73) In the assessment, one must bear in mind that the requests concern a large number of 
documents. It is true that most of them may in principle be found, as long as one searches 
long enough. But as I have already pointed out, the legislative intent has not been to accept a 
procedural system allowing requests for evidence similar to “disclosure” and “discovery”, 
where the requested party must present everything that might serve as evidence. This main 
view must also apply in cases concerning large values. If such general formulations as those 
in the case at hand are accepted, it will make way for systems highly similar to “disclosure” 
and “discovery”. 

(74) Such wide requests may also place an unreasonable burden on the party who is to present the 
evidence. Although specification may be difficult, efforts must be made to the extent possible. 
An obvious start is to consider where vital evidence is most likely found. If this procedure 
turns out to be inexpedient, a second attempt with a different approach can be made upon the 
court’s order.  

(75) Infor’s privately appointed expert has, as mentioned, supported limitations to the court of 
appeal’s order to present evidence, which will have a material impact. Instead of searching for 
documentation amongst the 200 employees in Felleskjøpet involved in the ERP project, he 
believes it is possible to limit the number to the project manager and other central members of 
management. Another important limitation is to concentrate on certain specific storage units.  

(76) The court-appointed expert agreed, during his oral statement before the Supreme Court, that 
such limitations would limit the search considerably. He also pointed at similar limitations 
with regard to Felleskjøpet’s assistance from Ernst & Young, as well as further limitations in 
time.   

(77) In my view, the court of appeal should by its own initiative have considered such limitations 
in order to specify its order in the conclusion. Infor contends that the order must be read in 
light of specifying pleadings. As mentioned, I do not agree.    

(78) The court of appeal has not assessed the exemption in section 26-6 subsection 2 of the 
Dispute Act. As the case stands, I will not elaborate further on that exemption.  

(79) Proportionality 

(80) According to section 26-5 subsection 3 of the Dispute Act, the court may refuse access to 
evidence if such access would incur expenses that are not reasonably proportionate to the 
dispute and the potential value of the evidence. My understanding is that Felleskjøpet is not 
contending that the court of appeal has erred in its application of the law, but that the 
individual assessment is wrong, particularly because the task of procuring the evidence would 
be so extensive.   

(81) The court of appeal states the following in this regard:  

“Felleskjøpet contends that gathering, analysing and categorising the material will require 
large resources, and that an order to present would entail a disproportionate burden and 
cost to Felleskjøpet. There is no doubt that we are dealing with an extensive material. It is 
hard for the court of appeal to assess the evidentiary value of each document or group of 
documents requested. 

The court of appeal assumes, as mentioned, that most of the documents requested are 
digitally stored and that it would be easy to search for and categorise the documents. 
Furthermore, many of the requests should be relatively easy to respond to, such as 
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organisational chart, project mandate, minutes of meetings, memoranda, agreements, 
presentations and project management documents. Also, the more resource-demanding 
requests are not more resource-demanding than what must be expected in such a 
voluminous case as the present one. Much of this documentation can relatively easily be 
procured by searching in the email boxes of the persons involved.” 

(82) Here, the court of appeal’s grounds are based on wrong findings of fact. As mentioned, 
complying with the order to present evidence will involve a considerable amount of work. 
The order is not adequately specified and must be regarded as disproportionate.  

(83) I add that Infor’s offer to contribute to gathering the evidence cannot be given weight, the way 
the case stands. Felleskjøpet has stated that the material contains trade secrets and is subject to 
confidentiality. This is not surprising considering the vast amount of documents in the 
possession of so many persons.   

(84) Finally, the court-appointed expert has stated that some of the requested documents were 
stored in joint folders to which Infor also has access, without specifying this further. I 
therefore refer to section 26-5 subsection 3 of the Dispute Act according to which the court 
may refuse access to evidence “if the party has approximately the same possibility of 
obtaining access of such evidence”, as it is not clear that the court of appeal has assessed this 
issue.  

(85) Lawyers’ documents 

(86) The court of appeal’s conclusion, which I have already reproduced, contained two paragraphs 
of a total of seven orders for Felleskjøpet to present information relating to invoices from 
Advokatfirmaet Selmer.  

(87) According to section 22-5 of the Dispute Act, the court cannot hear evidence from, among 
others, lawyers about something that was confided to them in their professional capacity. In 
Supreme Court case law, the prohibition against evidence relating to lawyer-client privilege 
has been given a wide application, see the account in the Supreme Court order HR-2018-
2403-A. 

(88) The court of appeal did not assess the relevance of the prohibition of evidence, nor the 
possibility of redacting parts of documents, including the scope of information that may have 
to be removed in that case, which it had a duty to do, see the 2018 order paragraphs 39 and 
52.  

(89) Based on Infor’s request, the court of appeal has formulated the order to present evidence 
generally. For example, one of the items concern “Specification (detailed description) of what 
the participants in the project team spent time on”. Considered in conjunction with Supreme 
Court case law, this will interfere with the confidentiality lawyers must adhere to.  

(90) In the same item, the court of appeal has specified that “the request is not related to the 
content of the law firm’s advice, as it is merely a request for an explanation of the time use 
and how it is connected to the project”. This seems to rest on an assumption that the 
confidentiality only concerns “the content of the law firm’s advice”. If so, this displays a 
perception of the scope of the confidentiality that is too narrow. I refer to the 2018 order 
paragraph 33, which stresses that the prohibition against evidence includes both the existence 
of a lawyer-client relationship – here admittedly disclosed by the client itself – and the further 
contents of the assignment.    
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(91) Also several other items may conflict with the prohibition against evidence. The court of 
appeal should therefore make a reassessment of Infor’s requests considered in conjunction 
with section 22-5 of the Dispute Act.  

(92) Summary 

(93) Against this background, the court of appeal’s order must be set aside. The court has made an 
incorrect assessment of the actual consequences of the extensive order, and based its ruling on 
an incorrect interpretation of the requirement of relevance, specification and proportionality. 
Nor has the prohibition of evidence under section 22-5 of the Dispute Act been considered.  

(94) Felleskjøpet has claimed compensation for its costs in the hearing of the orders to present 
evidence in the court of appeal and in the Supreme Court. Legal fees and costs in the Supreme 
Court constitute according to the statement of costs NOK 1 239 800 kroner. NOK 6 780 is 
added to cover the court fee for the Supreme Court’s hearing of the case and Felleskjøpet’s 
share of NOK 234 624 for costs to the court-appointed expert. This constitutes a total of 
NOK 1 481 204. The claim for compensation is accepted under section 20-2 subsection 1 of 
the Dispute Act. The costs in the court of appeal are not decided until a ruling is made that 
concludes the case in that instance, see section 20-8 subsections 1 and 3 of the Dispute Act. 

(95) I vote for this  
 

O R D E R : 
 
1.  The order of the court of appeal is set aside.  
 
2.  Infor (Steinhausen) II GmbH will pay costs in the Supreme Court of NOK 1 481 204 

to Felleskjøpet Agri SA within 2 – two – weeks from the service of this order.  

 

(96) Justice Bull: I agree with Justice Møse in all material respects and with his conclusion.  
 

(97) Acting Justice Lindsetmo: Likewise 

(98) Justice Østensen Berglund: Likewise 

(99) Chief Justice Øie: Likewise 

(100) Following the voting, the Supreme Court made this  

 

O R D E R : 
 
1.  The order of the court of appeal is set aside.  
 
2.  Infor (Steinhausen) II GmbH will pay costs in the Supreme Court of NOK 1 481 204 

to Felleskjøpet Agri SA within 2 – two – weeks from the service of this order.  

 

 


