
 
 

This is a translation of the ruling given in Norwegian. The translation is provided for information purposes only.  

On 8 May 2020, the Supreme Court’s Appeals Selection Committee with the justices 
Kallerud, Thyness and Steinsvik issued in 
 
HR-2020-972-U, (case no. 20-065997STR-HRET), criminal case, appeal against order:  
 
A (Counsel Øivind Sterri) 
    
v.   
    
The Public Prosecution Authority (Counsel Marthe Notøy) 

 
 
the following  
 

O R D E R :  
 

(1) The case concerns a second-tier appeal against a remand in custody order and raises questions 
regarding the right of the person charged to be brought before a court upon his initial remand 
in custody, see section 183 of the Criminal Procedure Act and Article 5 (3) of the European 
Convention on Human Rights (the Convention).     

 
(2) A, born 00.00.1999, is charged with attempted homicide or contribution to the same.  
 
(3) He was arrested on 23 April 2020 and an application that he be remanded in custody was 

submitted on the following day. A remand hearing was scheduled to 25 April 2020. 
 
(4) Before the hearing, the Public Prosecution Authority and the District Court requested that a 

remote hearing be held in accordance with section 2 of Temporary Regulations 27 March 
2020 no. 459 on simplifications and measures within the judiciary to mitigate the effects of 
the Covid-19 outbreak (the Corona Regulations), with a legal basis section 2 of Temporary 
Act 27 March 2020 no. 17 on regulatory authority to mitigate the effects of the Covid-19 
outbreak (the Corona Act). After the person charged and his defence counsel had been given 
the chance to make a statement, and opposed a remote hearing, the District Court decided 
nonetheless to conduct a remote hearing. The District Court’s decision is reasoned and 
included in the court record from the remand hearing.  

 
(5) The hearing was held with the judge sitting in the courtroom while the person charged was 

present by video link from prison together with his defence counsel. The prosecutor was 
presented by video link from his home office.   

 
(6) On 25 April 2020, Oslo District Court issued an order with the following conclusion:   
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“A, born 00.00.1999, may be held in custody until otherwise decided by the Public 
Prosecution Authority or the court, but not beyond 23 May 2020. 

 
He will be subjected to a restraint on correspondence and visits and be held in partial 
isolation during the entire custody period. Towards his parents, he will be subjected to 
monitored correspondence and visits.”   

 
(7) A appealed the District Court’s order to the Court of Appeal.   
 
(8) On 30 April 2020, Borgarting Court of Appeal issued an order with the following conclusion:   
 

“The appeal is dismissed.” 
 
(9) A has appealed the Court of Appeal’s order to the Supreme Court. The appeal concerns the 

Court of Appeal’s procedure and interpretation of law. Briefly, he contends that section 2 of 
the Corona Regulations is not a legal basis for holding a remote hearing in connection with an 
initial remand in custody when the person charged wishes to appear physically before the 
judge, as he has a unconditional right to do so under, among others, section 183 of the 
Criminal Procedure Act and Article 5 (3) of the Convention.  

 
(10) A invites the Supreme Court to issue the following order:  
 

“A is to be released, unless he is brought before the court upon the application of the Public 
Prosecution Authority and in the manner prescribed by law.”  
 

(11) The Public Prosecution Authority agrees with the Court of Appeal’s assessments and 
conclusion, and invites the Supreme Court to issue the following order:  

 
“The appeal is dismissed.” 

 
(12) The Supreme Court’s Appeals Selection Committee notes that the appeal is a second-tier 

appeal where the Committee’s jurisdiction is limited to examining the Court of Appeal’s 
procedure and interpretation of a statutory provision, see section 388 subsection 1 of the 
Criminal Procedure Act. With regard to the application of the Constitution, the European 
Convention on Human Rights (the Convention) or other conventions incorporated through the 
Human Rights Act, the Committee may also examine the specific application of law.   

 
(13) The question raised in the appeal is whether the District Court – in connection with an initial 

remand in custody – could decide on a remote hearing with a legal basis in section 2 of the 
Corona Regulations when the person charged opposed it and wished to be brought physically 
before the judge. The District Court decided to conduct a remote hearing, and the Court of 
Appeal concluded that the District Court had the possibility to do so.  

 
(14) According to section 244 subsection 1 of the Criminal Procedure Act, the person charged has 

a right to be present at hearings held during the investigation. This right applies in general and 
includes court sessions for processing of applications for remand in custody.  

 
(15) Furthermore, it follows from section 183 subsection 1 of the Criminal Procedure Act that the 

prosecuting authority, if it wishes to detain the arrested person, it must “as soon as possible 
and not later than on the third day following the arrest, bring him before the District Court at 
the place where it is most appropriate to do so, with an application that he be remanded in 
custody”.   



3 
 

case no. 20-065997STR-HRET 
 

 
(16) Case law indicates that the duty to bring the person charged before a court under section 183 

applies irrespective of whether the person has requested it, but that the duty does not extend as 
far as to bring him there against his will if his presence is not required to decide the remand 
issue, see the Supreme Court order Rt-2013-766. In this ruling’s paragraph 9, it is assumed 
that bringing the person charged before a court “is unnecessary if he or she is incapable of 
attending due to illness etc., see Rt-2011-589 paragraphs 16– 18”. In the ruling referred to, it 
is set out that “illness may justify that the person charged is not brought before a court, also in 
connection with initial remand in custody”, but that this is a “very narrow exception”, see Rt-
2011-589 paragraph 18.  

 
(17) When an application is made for an extended remand in custody, section 185 subsection 4 

third sentence of the Criminal Procedure Act sets out that the court under certain conditions 
may decide to conduct a hearing by video conferencing. However, this does not apply to an 
initial remand in custody under section 183 of the Criminal Procedure Act. The Committee 
trusts that this distinction is a conscious legislative choice, see Proposition to the Storting 141 
L (2009-2010) page 136.   
 

(18) The District Court’s decision to conduct a remote hearing is based on section 2 of the Corona 
Regulations, adopted in accordance with section 2 of the Corona Act. 

 
(19) Section 2 subsection 1 of the Corona Act provides that the King in Council in temporary 

Regulations may “complete, supplement or derogate from” specific Acts, including the 
Criminal Procedure Act, “to the extent necessary to safeguard the purpose of the Act”. 
Subsections 2 and 3 of the provision read:  
 

“Temporary Regulations may nonetheless restrict basic rule of law principles or the 
independence of the courts.  
 
The Regulations may not derogate from provisions in the Constitution. Rights may only be 
restricted to the extent this is compatible with the Constitution, the Human Rights Act and 
Norway’s obligations under international law.” 

 
(20) The right to be brought before a court in connection with arrest and remand in custody is a 

basic due process guarantee. The right is enshrined in Article 5 (3) first sentence of the 
Convention, which states that everyone arrested or detained “shall be brought promptly before 
a judge or other officer authorised by law to exercise judicial power”. In addition, Article 94 
subsection 2 of the Constitution states that the arrested person “shall as soon as possible be 
brought before a court”.   

 
(21) Section 2 of the Corona Regulations on the possibility to decide on a remote hearing “when 

this is necessary and unobjectionable”, must in light of this be interpreted and applied within 
the scope of Article 5 (3) of the Convention and Article 94 subsection 2 of the Constitution. 
The Regulations do not give an extended possibility to derogate from the right to be brought 
before the court in connection with a remand in custody, to the extent it is protected in the 
Constitution or the Convention.  

 
(22) In the Supreme Court ruling Rt-2015-1142 paragraph 22, it is concluded, with reference to the 

Human Rights Committee’s report in Document 16 (2011–2012) page 117, that the 
constitutionalisation in Article 94 (2) does not change the status of the law beyond “lifting the 
right into the Constitution”. As the constitutional provision is to have the same scope as 
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Article 5 (3) of the Convention, it is a key point whether and to which extent it is possible to 
derogate from the right to be brought before the court in connection with remand in custody 
under this provision.  
 

(23) According to its wording, Article 5 (3) first sentence of the Convention lays down an absolute 
requirement of physical presence for the person charged in connection with an initial remand 
in custody. In the Court’s Grand Chamber judgment 29 March 2010 in Medvedyev and Others 
v. France (application no. 3394/03), which concerned the final date for bringing the person 
charged before a judge, paragraph 118 reads:  
 

“The Court also notes the importance of the guarantees afforded by Article 5 § 3 to an 
arrested person. The purpose of this provision is to ensure that arrested persons are 
physically brought before a judicial officer promptly. Such automatic expedited judicial 
scrutiny provides an important measure of protection against arbitrary behaviour, 
incommunicado detention and ill-treatment (see, among other authorities, Brogan and 
Others, cited above, § 58; Brannigan and McBride v. the United Kingdom, 26 May 1993, 
§§ 62-63, Series A no. 258-B; Aquilina v. Malta [GC], no. 25642/94, § 49, ECHR 1999-III; 
Dikme v. Turkey, no. 20869/92, § 66, ECHR 2000‑VIII; and Öcalan, cited above, § 103).” 
 

(24) In a Chamber 29 May 2008 in Bergmann v. Estonia (application no. 38241/04) the Court sets 
out the following in paragraph 45:  
 

“The Court agrees with the Government that the text of Article 5 § 3 indeed does not 
determine how the guarantees of appearance for trial, as mentioned in the last sentence of 
the paragraph, are to be applied or under what conditions they can be terminated. 
Therefore, it is not for the Court to decide whether the reasons for revocation of the bail in 
the present case were sufficient or not. However, what the text of Article 5 § 3 does require is 
that a person has to be brought promptly before a judge or other judicial officer after having 
been arrested or detained. The text of the provision does not provide for any possible 
exceptions to that requirement, not even on grounds of prior judicial involvement. 
To conclude otherwise would run counter to the plain meaning of the text of the provision 
(see Harkmann, cited above, § 38).” 

 
(25) Several other Convention rulings express the same. Thus, the Court’s case law does not 

support that exceptions may be made from the right to be brought before a court, for instance 
because the intent behind the provision may be safeguarded by other means. Nor is it 
suggested in legal literature that this provision may be derogated from on these grounds, see 
Jon Fridrik Kjølbro, Den Europæiske Menneskerettighedskonvention for praktikere [The 
European Convention on Human Rights for legal practitioners], 4th edition, 2017 p 428.  
 

(26) The District Court and the Court of Appeal have mentioned that there are no rulings from the 
Court precluding video conferencing technology as a means to conduct hearings if this is 
necessary for infection control reasons. However, the lack of such rulings gives little guidance 
with regard to the scope of the protection. Without the Court’s clarification, the question must 
be answered based on an individual interpretation of the Convention in light of present case 
law.  

 
(27) Considering the status of the case at hand, the Appeals Selection Committee does not consider 

it necessary to further discuss the possibility to derogate from the right to be brought before a 
court in Article 5 (3) of the Convention. Based on present case law from the Court, it seems 
clear that the possibility to make exceptions, if any, is very narrow. The exception laid down 
in Supreme Court case law in cases where the person charged is “incapable” of attending due 
to illness etc., demonstrates the same. And, as mentioned, according to section 2 of the 
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Corona Regulations, it is a condition for conducting a remote hearing that it is “necessary and 
unobjectionable”.  
 

(28) The District Court’s decision to conduct a remote hearing is included in the court record from 
the remand hearing. The District Court found that a remote hearing in the case was “necessary 
and unobjectionable” in accordance with section 2 of the Corona Regulations. When assessing 
the necessity of a remote hearing, the District Court found that “a remote hearing in this case 
is ‘necessary’ for infection control reasons in connection with the Covid-19 pandemic”. No 
individual assessment was made as to whether measures could be taken to mitigate the risk of 
contamination. The Court of Appeal supported the District Court’s reasoning.  

 
(29) The District Court’s necessity assessment, which the Court of Appeal has supported, is thus 

based on general infection control considerations, without the possibility of precautionary 
measures during the relevant hearing being considered. The statements in the Court’s case law 
on the absolute application of Article 5 (3) hardly allow for derogation from the right to be 
brought before a court based on general infection control considerations, at least not without a 
more thorough assessment of the necessity of conducting a remote hearing in the relevant 
case, and of which measures may be taken to avoid contamination. In addition, at the time of 
the remand hearing in the District Court on 25 April 2020, some of the infection control 
measures implemented at the Covid-19 outbreak had been lifted. When the Court of Appeal 
issued its order on 30 April 2020, the Norwegian Institute of Public Health and the Norwegian 
Courts Administration’s “Infection control guidelines for Norwegian courts for physical court 
hearings” of 28 April 2020 were also available. According to these guidelines, all types of 
cases may now be conducted through ordinary physical hearings as long as the infection 
control measures are complied with. Guidelines have been issued for physical court hearings 
if video conferencing is not possible.  
    

(30) The Appeals Selection Committee further notes that it is somewhat unclear whether section 2 
of the Corona Regulations is intended to allow for a remote remand hearing where the person 
charged opposes it and wants to be brought physically before the court. During the 
consultation round before the Regulations were adopted, the Norwegian National Human 
Rights Institution (NIM) stressed that, according to the Court’s case law, the use of video 
conferencing in criminal cases is not in itself incompatible with the right to a fair trial under 
Article 6 of the Convention, but that the right of the person charged to be brought before a 
court when arrested or detained is exceptional, and that the Court in such cases finds that he 
must be brought physically. In the preparatory works to section 2 of the Regulations, an 
account is given for which cases are considered suited for remote hearings. An initial remand 
in custody, as opposed to an extended remand in custody, is not mentioned here, see the 
Administrative Directive (PRE-2020-03-27-459) item 2.2. In light of the statement from NIM, 
it is striking that the application of Article 5 (3) of the Convention is not assessed more 
closely, if the intent behind section 2 of the Regulations was to allow for remote hearings also 
in connection with an initial remand in custody. 
  

(31) The Appeals Selection Committee finds that in order to derogate from the right under Article 
5 (3) of the Convention to be brought before a court upon an initial remand in custody, the 
court must make an individual assessment in each case of whether it is inappropriate for 
infection control reasons to conduct a remand hearing by other means than video 
conferencing. Possible measures to avoid the risk of contamination – during transport and 
during the hearing – must be assessed, including in accordance with the guidelines fixed by 
the health authorities, see the mentioned guide from the Norwegian Institute of Public Health 
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and the Norwegian Courts Administration. No such assessments have been made by either the 
District Court or the Court of Appeal. 
 

(32) Against this background, the Court of Appeal’s order does not give the Appeals Selection 
Committee an adequate basis for examining whether the interpretation of Article 5 (3) of the 
Convention is correct. In the Committee’s view, this is a procedural error, which means that 
the Court of Appeal’s order must be set aside. As the District Court’s order contains the same 
errors, and it is more appropriate that a new hearing is held in the District Court, the District 
Court’s order is also set aside.  
 

(33) Finally, the Appeals Selection Committee urges the District Court to consider whether it is 
inappropriate for infection control reasons to conduct a physical hearing in this case. If that is 
not the case, the person charged must be brought before the court as soon as possible.   
 

(34) The ruling is unanimous.  
C O N C L U S I O N 

The orders of the Court of Appeal and the District Court are set aside.    

 
Erik Thyness Knut H. Kallerud Kine Steinsvik 

(sign.) (sign.) (sign.) 
 
 
 


